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THE TAX COURT OF THE UNITED STATES 

!967 3E^ 20 AV 2 -^4 


WASinNGTON, D.C. 


Mr» Philip ITai)dclm."vn and 
Mrs. Esll'.cr Handclman, 


PctilionerSj 


TAX CiViRT 
Cf 

li^TTiP 


pocket No. 


4913- G7 


Commissioner of Internal Revenue, 


Respondent. 


PETITION 

Petition fDr redetermination of the deficiencies set forth 
by the Respondent ir. his Notice of Deficiency ( Bureau Symbols GN6A“ 

« 

Ap:NY: RJG:MS ) dated June 30, 1967, for thi taxable years 1961, 1962, 
1963, 1964 and 1965, is hereby made by the aoove-named Petitioners, 
and, as a basis for this proceeding, the Pcti'.ioners allege as follows: 

1. The Petitioners are individuals with residence at 5 Tudor 
City Place, New York, New York 10017. Joint returns for the periods 
here involved wore filed with the District Director of Internal Revenue, 
New York, New York. 

2. The Notice of Deficiency ( a copy of which is attached and 
marked Exhibit "A") was mailed to the Petitioners on June 30, 1967. 
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3. The deficiency as determined by the Commissioner, is 
in Income Taxes for tlie claendar years 19G1, 19G2, 1963, 19G4 and 1965 
and for a negligence penalty for 19G1, as set forth- below: 


Taxable Year 

Type of Tax 

Amount of Ta:c 

Penalty 

December 31,1961 

Income 

$5, 654. 87 


December 31, 1961 

Section 6G53(a) 

• 

0 

$282. 74 

December 31,19G2 

Income 

$37,192. 35 


December 31,1963 

Income 

$42, 249. 33 


December 31,1964 

Income 

$ 1, 588. 03 


December 31, 1965 

Income 

$ 2,758. 78 



The entire sums of the above deficiencies are in controversy. 


4. The determination of tax and negligence penalty set forth 
in the said Notice of Deficiency is based upon the following errors: 


(a) The Respondent erred in determining that the taxpayers 
failed to include as income, moneys collected from the Graphic Arts 
Exhibit Building, Ino. transaction. 


1962 

1963 

Whereas the taxpayers reported 

1961 

1962 


$70, 000.00 
$95,000.00 

$25,000.00 

$40,000.00 



1963 


$30, 000.00 


Itf 
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In all of the conferences held, the total sum of $95, 000. 00 received 
from this transaction was admitted, and held to have been included in the 
taxpayer'.s returns. The only questions raised were; 

Capital Gains 

. Installment Sale ' . 

(b) The Respondent erred in determining that the deduction 
for promotional expense (boat expense) be disallowed: 


1961 


$3526. 56 

1961 


$3265. 65 depreciation 

1962 


$4796.92 

1963 


$9107. 25 

1964 


$6849.87 

1965 

• 

$12,255 88 


(c) The respondent erred in determining that the deduction for 

the following oqjcnses be disallowed: 

YEAR 

Entertainment 

Rent 

Office 

1961 

$2,135.75 

$600.00 

-$2, 408.41 

1962 

889.62 

• 

$1, 200.00 

i 1963 

i 

j 

$2,083.84 


•1 

1 1964 

943. 81 

m 

$1,200.00 
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(d) The I?espondcnt erred in assessing a negligence penalty of 
57c under Section CG33 (a) of the Internal Revenue Code of 1954. 

5. The facts upon which the Petitioners roly as a basis for 
•this proceeding are as follows: 

(a) The Taxpayers will prove that - 

!• Only $95, 000, 00 had been received and 
admitted to by the examining agent. 

2. That these amounts had been included 
in the returns as filed. 

3. A completed long term Capital Gains - 
Installment Sale did legally take place. 

(b) The Taxpayers will prove that tl e Chee Chee V is used 
for promotional purposes only . 

{c) These disallowances were made on an arbitrary basis, 
and were not based upon the facts and proof sul)mittfc<l tolhe Revenue 
agent. 

(d) This assessment was made arbitrarily. 

6. Wherefore, the Petitioners pray that this Honorable Court 
hear this proceeding and find and determine: 

(a) That the deficiencies in income taxes for the years ended 
December 31, 19G1, 19G2, 19G3, 19G4 and 19C5 be corrected ; and 

(b) That the negligence penalty of $202.74 be set aside ; and 

(c) Grant such other and further relief as this Honorable Court 
may seem just and proper. 
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Counsel for Peiifioaers 


HERMAN JA r FE. C . p' A . 

“ ’ 360 Lexington Avenue ' 

New York, New York 10017 

% 

STATE OF NEW YORK ) ’ . 

CITY OF NEW YORK ) ss. : 

COUNTY OF NEW YORK ) .•■ ' ' • 


PHILIP IL\NDELMAN and ESTHER I-L\NDELMAN, being 
duly sworn, say that they are* the petitioners above named ; that they 
have read llu> litre|a>iii", pci il ion tir liad llw read lo llicin ; that 

they are I'amiliar with the statements coutaincU therein, and that the 
statements contained therein are true, except those stated to be upon 
information and belief, and tliat those tltcy believe to be true. 




ESTHER hL\NDEL^L\N 


Subseribcxl and tj'.vorn to before 
me this • day of September, 1DG7. 



V NOTARY- PUBLIC 
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U. S. TREASURY DEPARTMENT 

. INTERNAL R.E'^' E SERVICE 

.'•/ OFFICL Or F'"0 TNAL CO'*'* .. jiCr^tH 

r.CRTii. atlant.c REir. on 
APPEUI.AT£ UHAsCm office 
P. O. BOX 2954 
NEW YORK. N. Y. 100C3 

3UU 30 1957 

Mr. Kcrr.'.an Jnffc 
360 Loxiri^ rc n Avenue 
New YcrX, I.'cw York 10017 


IN NlFtY xrrCN TO 

6 N 6 A 

Ap :N'Y;RJG :M3 


Dear Mr. Jaffc: 


Pursuon: to the authcrity conferred upon you ;n b pover 
Internal Revenue Service, '.hero is trcnsrr.iitod herc'.vi’.n 
enclosures, r.ailed to the toxpaver vhoie na,Tie a.nd cid 


of attorney on file with the 
a copy cl a lette' with 
ress ore a. von below. 


Enclosures: 
Letter 
Statement 
Agreement form 


Very truly yours. 



Appellate Branch Office 


Mr. Philip Handelman and 
Mrs. Esther Kandclnan 
5 Tudor City Place 
New York. New York 10017 


• NSA Il2-6f- 


U. S. TF^ZASUnY DZPARTWZNT 


" '7 


INTERNAL REVENUE SERVICE 

OFFICE OF RCr.iONAL COMVtr.SiONEfl 
NOnTrt-ATLANTfC REGION 
APPELLATE D NANCm OFFICE 


P. O. OOX 

NEW YORK. N. Y, lOCOd 


J'JK 3 0 1957 


•l|r. Paill? :!jr.c3clr.jn and 
IL-r-dali-ja 
5 TuJar City I'laca 
l.’cw Var;-., Vori; iC0l7 


Caar ’.Ir. £. lia. I’aindalcaa; 


T A A Ai»w C V CAN kSOCO 

Dcceabtr 31, 1951 
Ta:{ 

K=CliCc:2C3 Pcr^lty 
Cocticn c653<a) 
Eacc:-b=r 31, 1^*52 
Ccccr*>ba«r 31, 19 w3 
Daccabcr 31, 1SC4 
Daccabor 31, 1965 


IH PLFUY RCrCW TO 

Forin L-ilA 


lOKricicNcv 

$ 5.C54.C7 

232.74 
$37,192.3 
$42,:i:. 3 
$ l,5:3.C 
$ 2,753.73 


In Qccordar.co with the provisicr.s of existir.tj interna! revenue laws, nctiae is given that the 
determination of your income tax liability discloses a deficiency cr defisiencies in the amounts 
and for the taxable years sho\/n above. The enclosed statement shows the co.mputation of the 
deficiency or defic.encies. 

If you do not intend to contest this determination in the Tex Ccurt of the United States, please 
sign the enclcsed V.aner, .^orm 870, end return it prom.ptly in the sncicsed enve.ops. This will 
permit early assessment of tne deficiency or cefic.encies end limit accumulaticn of interest. 

If you do not sign and .eturn the V/aiver, the deficiency or deficiencies will be assessed for 
collection, cs reguired oy lew, upon the expiration of ?0 days (157 days •' you are outside the 
States of the Unic.n and tne District of Columbia) irem the date this letter, anless within that 
time you contest this ceior.Tina.ion in the Tax Court of the United States by fiii.-.g a petition with 
that Court in cccardc:..:e wit.*, ns rules. A copy of the rules of the Court may be coicir.cd by 
writing to the Cleric, Tsx Couit of the United States, Box 70, Mcshingtcn, D. C. 200‘'.4. 

Very truly yours, 


SHELDON S. COKEN 


Enclosures - 3: 
Statement 
Waiver, Form 670 
Return envelope 


Commissioner 


{SjjlhCj) Tiiu..'. jti s'. 

Asslctant Chief 
/IppcllaCo Li'anch Office 


ropiM L*2IA (Hcv. i2.«si 


V 


Li L> iJt 
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y.c. rr.iltp ar.U :irc. E-cV.c-.* fondcltvsn 

5 Tu.VvU' Ciiy :'l-c2 

Ucj York, y.^J York IC017 


#p**# 


V-'- 


J* ^ ••• 

I!a3li''ar-ce Pcoalty 1 

t acerb -r 31. 

i:3i 

$ S,C-r'».37 

1 

$232.74 1 

£wwv — ^ P 

i^;:3 

37, 1'::. 35 

1 

Casa; bar 31, 

^ r ' n 

1 ^ ^ • C •' 

Sr** 1 ^‘V •••#«! 

■ 

Ececobar 31, 

li;:^ 

.1,533.33 

* 

Cacc~-bcT 31, 

IvdS 

' ?.7'=.".7'! 


Totals 


$39.443, :3. 

$232.74 


It lias boon t-e'^wt^itcd t!;ct part of tV.o dsiicior.oy is t’u? to r..'r.ltConcc. 

r* *• 1 • • S f •'•IT CC!7itl'*H t*V« t«i** pirOViwCu wCCwiO*^ 

CcjZih cf t:::; lutcrcjl ol ia cjccrtcd icr th 2 ycsr IS^l. 

• lct^»T crid fltZhwrcct li-w l-scri ncilci to yz\iT V2;'rc**C!*t3tivCf 

::r* ir 2 r.^::a J/Jic, ZIO L;:;i:;r*:c 4 /.v 2 r-*JO» Vorl:, ilc’J Vorl; iC^17, in 
ttsJivar.ca with tUa suckority ccst^ir.tJ i:i tbo povar of attor'-ay 
by yaa. ... ’ • 

Taxable Year Coded Dcccabcr 31, ISol 

Taaaablc Icccaa ca t'.iscloaed by rctara 


t'oal lovable t'adraticr.a cr.-i additicaal ioesaa: 

(a) Croas receipts 

(b) iraras 

(c) Cfilea-C.aarul 

(1) C;a.-.i2jl3a ikiicoja 

(r) laac o;;:aaac (dro-.etlcraal cxicoso) 

(i) Other prcaotlc:: coa cr.ttrtuir-;at 
(*'.) raprcciatioa 

(h) r...at 

(i) Ik'dical 

Taxable lr.a&;;a as torracteJ 


$ 2,6ll.CD 
S55,76 
2.40d.41 
2,777.:0 
3,5::.:3 
2,135.75 
3,2C5.65 
6CO.C3 
,C^ 


$ 4,C.’.7.15 


i^,roi .«3 
$23,749.03 


1 
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:rr. ri.lli;) uaJ 

ILtj. -itl .r :;u;:JcI;.:n 


E^-J 


Statcucnt 


Ts;ijble Your C.-.JcJ Dacc-ior 31, 1561 

’•^* 7 .*'? ^T? •T', T'* r *** **• 7*2 


f*.^T 


*■•'“ ^Jctcr^.^r.^J that 1 .I .3 receipts froa your profccslcn 

Uve tees ucdcretctcd in tlio e-.ci-uc of v2,:il.C3. 

vi>tl‘'0*75 clcirc.'l ‘foe- ;:c'as has teen disallowed in the 
cicccnt ccccusc it lus not been cot.'.blishcd that you arc entitled 

to cecuct tnea aaour.c. 

cl'i-.ed for office cx-penje-rcnoral has been 
i...onllc.-..'c- in t.'.e r.rcunt of 62,46r..M Lacr.uco it lus cot teen cstablic’.-,ed 
t.-Jt you arc entitled to deduct tUa caour.t. . ' . 

(*.) i.io dcducticr. or $2D,C52.C7 olcired for cc'.'rcicsiotis (foes) to oth'*r 
le;:ycr5 !•== '^con v;i=cllo;jad in the r.r.cunt of ?2, 777.00 clccuuo It has' not 
bcwa Cs.ta,<lic..co tact you arc entitled to deduct this ar.junt. 

(e) Tho deducticn or $3, £57. CD nttributablo to boat expenoes end clcl::cd as 
?vc:.'.otio.-.al capenco, has been dimllo^-cd ia t'..* or:ount of 63,526.56 lecauso 
J.W .—w not ..ton csteblioi.eJ tliet t.tre t'tsa 6660.^ constitutes orcinarv and 
necessary Luslnecs expense, as iollcws; 


Total beat expenses incurred 
Less; Cost of rails cepitsliecd 
Hot cxponi cs 
25/. bustnows uro allcv^oa 


$4,821.74 

3.5ri.C0 

$1,321.74 
$ 330.A4 


(f) The deduction if C-»,27l.50 cleixeJ for other "r'>r.otlos.al and entertain- 
r.tnt expcncc h.:s been dir allo-esd in tho casunt of 62,135.75 because <t haa 
not leea cstebllchcd thst this cuouot constitutes ordinari end necessary 
business expense. 

(5) It has bcca deterninsd that dcprcciccicn on your boat la allov;eblc as 
a LuJtr.csc coductior in the exeunt of 6734.35 in lieu of $4,030.03 cl.alced. 


Adjusted basis of beat 
Plus capitaliaed sails 

Total 

Depreclatioa over rccnlninf; life i 

(8 years) 

25Z business use 


$20,000.00 

3.5n3.CD 

$23,500.00 

$ 2,937.50 
$ 734.35 



Tc:u;’jlc Vcar EnJcd Lccczbcr 31, 1931 
r-y— ^--7 -:t-! fcrrt'di 

(!i) T.ia <!o:.u^:l:n of $3,Cv^3.G9 defined for teat hos been dlcallo’jcd In 
tl-i e;-ount oe v--'.33 becoueo it hea not' been cstoblieljcd tlnot you are 
entitled to doeve: r.ore t’ena 4CO3.03 of $1,2CD,C3 clalr.cd for the use of 
yeor -rarteienc for buelr.eso r-urpoccc. 

(1) 2t has t_en dotorrlracl tbat due to the Inorcasc tn the arount of your 
ed^ueceJ -rosu ir.ccee o redical deduction of $1,793. 33 la allcuebie in 
ll'.^ oe v*,uI3.u^ claliecd# , , ' 


Taintblo lncc.r.2 as correct.* ’ 

Codineu r.ortvjl ta:: end surta •. - Joint return 
Less: Sivicends received credit 

Zncono t.nn 

Add: Self •ccplo^fcnt tax 

Zr.cor.e tax liability es corrected 
lacoxu tax liability disclosed by return 

Coficicncy 

LwOliaenca penalty - Section 6353 (a) 

Taxable Year Ended Decenber 31 ^ 1962 
AP Jdf.?: "••IT? 70 vrzr.y. 

Adjusted c”O 05 incoue as d .sclosccl Ly return 

I’nal lovable dceucticas anc. additional Incoue: 

(a) Cellar Inctnc $ 70 ,C 00 ,C 3 

(b) Pronatlen 6 cat 3 rtavnr.ant 5 , 626,54 

(c) Office expensa 1 . 200 . CO 

Total 

•lentaixtblc Inccne and additional deductions: 

(d) Standard dccuction $ 1 , 000.00 

(c) E::e:*:cirn» 2 , 400 . CO 

(f) Dlviccads ^ 100.00 

Taxable Inconx: as corrected 


$23,74*9.03 

$ 6,704.65 
41 ./.I 

$ 6,663.24 
213.00 

$ 6,579.24 
1.274.37 


$ 5,654.37 
$ 282.74 


$ 3,366.08 


76..°75.54 

$80,252.62 


3.S00.C0 

$76,752.62 
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!L*. K'.lll? and 

Esther i-eiclrjti 




Statcu&nt 


Taxable Vosr Ended Doce-bar 31, 1952 

t7V*5t •••• OV ^ • — j— 1-Li^ 

, 1 =-4 of 970,C:D.C0 rccalvad b/ you In 

(a) It has be.n c-etornlr-J t^t ..^n certain oUares oi 

the year 1C 52 in cor.nect-on c .. ordinary incc:;.o. 

Craohlc Arts Ev.-illt ^ your taxable 

”o-a failed to report su^.i i--* a 

Ir.'ao--a"^i5 inareared by $70,td0.o^. 

• *-r 1', for orondtior. and entert-ly‘l»’o 

(b) I'ha defactior. of yll.-ao. o/v5,535.54 because it nao not 

1 •• j la:n dicallcaeu In *• v • _ <\2-of other eatertain- 

c.-..-. — c- y ^ boat cxecnaea ar.d v-wJ.oi-o^ 

been ostablis.-.ea ►;.-t v luaineso expanses. 

cant cx'-enaca censtltutu oruina*y nvc^.— o 

- «;■» ''0 "Ctty cash office exocnacs Is dlC3llo..cd to 

The dcducclcn or •;*■ ''V . . • .... r. --abiished that tao aaount 

f-= '=-;h”o°h'h;:','^C0 c'=?.hi(.ut:o-. c.. ovai.'..ry -r.i r,.=»3=.ry «.-■> 

' . < •* (I'-’r a -tandard deduction of $1,000. CD i® 

ad oi C-.-.0 X=-ro.ol r.cvonoo CoUo c= Uo4. 

, -'Yt'tlcd to a deduction of $2,400.00 

S rcr=cnal':"4cnS':;rprS!dLV-;ti;n 15. of tUe Internal Revenue 

Coda of 195'.. 


(f) To allou a d/vidend cxcluaior. of $IC0.C0. 




Taxable Inccxa as corrected 


Car.bined r.orrail tax and surtax • 5' ) 

Leas: Dividends received creatt (•... o.. $l,-77.J-; 

Irxona tax •,« SQO.OOl 

.^dd; Sclf-cnyloyncnt tax C**.?'. <>* v-»,-0d-u ) 

Irccno tax liability as corrected 
luclaa tax liability disclosed by return 


$76,752.62 

$37,239.31 
SI. 10 

$37,103.21 

0?S.60_ 

$37,413.01 
921 .!■'■> 

$37:192.35 


Deficiency 
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I-'-'. I'lilli? aai 

lira. Us tlx* r IlauJ-cIann 




Ta^ublo Year 2adcd Dccou-bsr 31 » 1963 


1 • .l..> « • > 


StOtCU^Dt 


Taiwlilo lnco :.2 (loas) as disclosed by return 

Uar.llovablc deductions and additional inccr-Si 
<.s) Ctl.cr ir.coru: 

(b) ?rc;'.atio:-.al 

(c) lludical deduction 

YoUl 

^ 0* 

t'ontaxaalc iccoinc and additional deductions: 

(d) Capital & losses 

Taiuiblo incora as corrected 




$95,000.00 
11,191.09 
1.031 ■■^.9 


($11,048.50) 


■ 107.???. 93 
$ 55,376.43 




$ 84,033.37 


(a) It has teen detarrdned that t'ua sum of $55,000.00 is taxable as ordi- 
nary l:icor:.a in tha year 1563 -hen a contract to coll certain chares of Graphic 
/.rts Exhibit railcin~, Ir.c. stuel: ..'as held to be in final default. Since 

you failed to report such inccco in your return filed, ycur taxable inco.ua 
is increased by $55,030.00. Sea partial offsattinj >:apitai adjustment (d). 

(b) The deduction of $14,410.59 pror.otional expenses Is dlcalloucd in the 
aaaunt of $11,191.05 because it has not been established tlist boat expenses 
claimed in the amounu of $5,107.23 end other prcuoticual cxpa-cas cotalllnj 
$2,013.C4 cualify as daductiblc bualnass expenses under sections 274 and 
162 of the Internal i'.ovccuc Code of 1954. 

(c) It has been dotarmlncd that dua to tha increase in the. acounc of your 
adjusted ntocs inceno tha radical ceuuetioa claiued in the aaaunt of $1,031.89 
is not deductible. 

(d) /.3 it has bean deternined that tha ccount received in connection uith « 
contract to cell certain shares of Graphic 4rts rxhiblt Tulldins, Inc. stock 
is ordinary ir.cara, the lenp.-tera capital join of $29,370.00 reported on the 
Installment basis ia eliminated. Caascqucntly, you are entitled to deduct a 
capital loss of $1,053.00 instead of a reported not £ain of $10,341.11. 
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llr. M'.ilin llir.d;lT.'::n end 
lli-j. Escl'.cr IInr.dol..un 


9-:i 


• To>u)ble Year Ended Decerier 31, 1063 

cc:r?iiTAVTr:? •^Ay> 

Tnnnblo Incotie as corrected 

CcnbIncJ nor:i3l to;: and surtax - Joint return 
Less: Dividends rocaived credit 

Ir.cnr.e tax 

r.cd: Self cx?lo>v.ent tax 

lacoze tax liability as corrected 
Ir.cona tax liability disclosed by return 

Deficiency 

Taxable Year Ended Dcccubar 31, 1064 

AD.'n:o'r.~:"T^ 

Taxable Incciss (less) cs disclosed by return 


L’uallo'jablc deductions end additional ince:r.«; 
(j) Proxotion £-■ cntertelnxact 
(b) Office genera] 


Total 

Eontaxabla lacoxe *»rd additional deductlcr.s: 

(c) l^edical deduction 

Tu:tablc inccce ao corrected 

E” PLA!7.7TC’^ r-o.r- -• .'TS 


Statexent 


$84,033.37 

$42,263.03 
13.70 


- 

$42,249.33 

* f , 

$42, 249'. 3 3 
Eono 

- 

$42,249.33 

31, 1564 

' 

$( 731.95) 

$7,793.63 

1.2rrO.CD 

8.993. 63 


$ 8,261.73 


30 4.30 


$ 7,857.43 


(a) The deduction of $11,416.70 claisxid for prsnation end entertainment 
expenses hes been dlsalloued In tlia amount of $7,702.63 l'as.ausc it has not 
bac.i cstablislied tint you arc uncitlcd to deduce $230. CO c.:sh expenses, 
$443.31 cifts cad $6, £'.9. 37 boat expenses under sections 162 and 274 of the 
Internal revenue Code of 1554. 

(b) Tl'.a deduction of $5, 275. CD r-^tty cash off lea expenses la disclloxcd to 
the extent of $1,220.00 because it has nat been csteblished that tha amount 
in cxce .:3 of $4,075.00 consticutea an ordinary and necessary lustr.ess expense 
or ujs expended lor tl.e purpose cesii;uatcd, 

(c) It has been dctcmilrcd that due to error cn the return end the Incrcaso 
in the cr.ount of your adjusted cross luscs:e, a radical deduction of $1,173.59 
is allowable in lieu of $734.69 clsired. 
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I'r, V. I nr.4 

I * ■ . * *? 4 , ..II 


b-J 


St3tc:-.oriC 


Ta::al>le Veer Tutted recc-.ber 31, 1954 


'iV.:'-:b1p li;crr:': cijrrcctcc! 

Co. '.'ineil r.ov ‘.I i n:: cr.l ci.rtr.x - J'-int rptiirn 
Lc.t.: livl.ircs Yccclvr.d credit of >’ 759 . 03 ) 

Ir.rv'r'a t.ns 

AJl; Ooir- v.-rent tax (S.'.’’. of C''»,CC0.C3) 

Ireor.o tax lI-blTlty as cot'rccced 
lr»Cv 3 i.:o tax liv'-l'llity dlKclcnsed by return 


Deficiency 


Taxable Year rndail rccc-.,ber 31, 1965 




T>*”'ible Inac.-j aa einclorad by arenJed return 


Ta.\ablc lrco;..a us corrected 




$ 7,657.43 
$ 1,453.49 

$ 1,433.11 

^ • ~ * • 

$ I.C37.31 
109. -’S 

$ l,5S3.03 


$ 3,911.64 


L'.iallr/jr.blc I'rduccirrs and rJdiciarjil ircec;, : 

(a) I'v’ aft- n i'.-.A cntc'riali.ru:;r.c $12,255.65 

(!0 cu.^'caoc 


$15,535.33 


(a) V!'3 decVtcllcn o;* 015,5'0.53 clrtfU-d far ’.'ro-.: tl^n end entortair.-. ont 
cxrrv'.r.as I ns l.T.ua uir.*. I lo.-o.l In t" » a. ..v.:r.c ci: .<i'‘,L45..3 brcetisc It !• !:» n'.*t 
t.v;i c.. fj.bii , Ik.. u!..:u y u .ut rnticleJ to ttcuct rnt cn-’er/jt-e i>x tiiia ant. it 
in. Icr r.ccticu.j 1..2 ar.d U/4 ot tna ir.ccrr.il Icvcnui Code ot 1.34. 

(b) It 1'.“!^ larn datcr.T.lr.cd thnt t'r.e Co t!'.e Incrcaco In the .—aount of yrur 

udjuotrd rr.’":; - a ccalcai deduction ot $..3U.o7 la allu'.'able in ilct* 

of ; 375.33 clwii.c.*. . 
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OATt tM-CtlVEO bV 
INTCKNAL RCVENUe 
SCHVICE 


l-Ir. Philip IbnJcli'. .n and 

o::r/:rvJG::3 "r::. r::ithor llir.Jclrjn 


L ‘.L . lurtvice 

WAiviP. Or r.::T:.:cv:=:;s ca a'^o 

IR.V rco". KGS. ccll2ct;c.: cr c:ri:i3.;cv i.; tax asd 

ACCuPT.VICj Or OVIEnACi'ii.V.^HT 


Pu;;u:r.: to soct.cr. c: tr.o h.tcrr.o. .•ver.u' vJcvio c: iio-i ct co.-too-^cr.otr.g ptovioioni o: pr;c; ir.torr.ai rovo- 

r.i;o lov.o. tr.o rootricticr.s provt.'ic-i in section 6213(0) cr ccrroapcndir.g ptovicions of prior internal tovonoo laws ore 
hereby vo.ved end cor.j-.T.t is civen to ti.o assessrr.ont end collection cf tr.e following coficiencies, logetner with inter- 
* cr i'? to; oj ’■rev'd -d rv Ic.v erd tl'.o t.'il'wir.-t cvrcrr.cc.Tonts or-' orrrrted os ccrr-'ct: 





tIAWE ANC AOORESS Of TAXPAYERIS. f.Vu/iGcr, itittt, CKy or louo, Slot*, <i;/> codej 

ilGNATURE 

OATS 

tlCNATUAC 

DATE 

SICNATune TITLE 

'v 

DATE 



NO^IU: execution oi»d Ulin.i ot thi:i woiv«*r will expe jaIo 

ndjuutrrer.t of t..o tox UciA-iuty cj :na;cJit»*d csexe. it m not, 
howov* Ti u t.r.ji clouir \4 o irc 'r:;**nt unu>-r u«’Cti;)n 7*21 ot t;io 
te Oooo ctut not i't«'C«ujo ciru«prtion oi o 

tuitl»« r .» -Mg i'*ney in tJve ir.»u»ncf pioviu** * i»v Uiw it it lu Utf* r 
aoteiii.ii.^ J tnot oJaitunu* tux uutf; nor uccu it oxtvnu ir.u 
• t^itutcry pcricJ of Innttutlon tor rciuno, ao.»c^ttm«.*nt, or coi* 
Irction wl inc tax. 

I? th»» woivcr 10 executed for veor ter which o JC’NT 
RETUr^N C'/ A UL*SiJANJ AND 'i*u .. wm-u filed, it muxt to 
Olitr.rd 1/ both huntond dr.d wit* unleuti one, octing under 
o pwv.ef of ottorney, atianto oo U'.^ont toi t?.** oli.er. 

If t; o taxpoyer *.& a c. tp.'rut.on, Ir > woivrr -nunt 
be !:i' •»! >\;th ino con . r.ite ro-o » rv tl*' r., 4 t.j!u.o 


and tit»e ot tr.o offlcerla) duly aut.norizod to slcn. ; 
not nrcer.»ary tr.of the ccrrc'rato xeol co o::ixed. Tno :• •:.* 
proviucJ ur t:.e toai ix tdr the ccnver.icrcw of corpw;^t.>n 
roquici'd ny charttf or by tr.o lows of tne jurisdiction inw..*c 
they ore incon amted to oliix their corporate cwolo in t*‘.u cx 
•cution of in.^rumcnte. 

The waiver may ro t'xocutod oy the toxpoyor'o uttomi* 
or ocent provlaed ouch o.’tion is cpecitica I, outhertaea by 
power of ottorney which, it ttoi pioviousiy tiled, must occ-.: i 
pany the form. 

If the woiver is executed by o peruen orttna in o (iduCJ 
ory ccpacity frAtch oo executor, oaniniutrator, trustes, etc.' 
Form bo, ^'Notice of ridi.ctury Betationonm.** snould, uwe.! 
pr'^viOMi *y fill'd, accotr.rdny thio form 
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TIlC C' 

llandclnan. 




• Hockot nur:bor <5 913-67, 


MR. JAFrZ; Ilernan Jaffe for the' 

Petitioner. 

••iP.S . I.EST.jIJ: fUarion L. Westen for t''.'' 

P.Gspondcnt. At this tine before wo ccr^nonco t.f.a 

proceeding nay we request our subpoena to Mr. li'ilio 

* « 

« 

Ilandelnan be enforced, the -records \;hich we 
requested in that subpoena be nadc available to the 
Respondent for oxanination. 

THE CObT.T; Do you knew anything al.'soi’t i. he. 
subpoena, Mr. Jaffe? 

MR. JAFFE: Vos, I do. D_r . ilandelnan •v-s 
served with a subpoena and he has nost of the --rordc’ 
except those records that veren't available to hi:-, 
that had been turned over to an attorney at tl.o ti- e 
of the scttlencnt of the first part of this nct’.-n 
on the note and the attornoy now clair.s that ho 

longer has then. Miss W-csten, Mj:.. I'andolnan ' s returns 
were exanined. Isn’t that right? 

MISS UESTr.N: Yes. 

THE COURT: The Respondent ntatlo a 
dotornination here? I 

r:RS. ViESTEH: Yes. ! 

THE COURT: The burden is on the Petitioner 


It 

I 

;1 





- 2 - - D J 

to rhov; that dotornination is incorrect. Is that 
correct? 

IU\S. V/rSTEh’; Yos. 

/ 

THE COURT : Then for what purpose were the 

records subpoenaed in the first instance? 

MRS. V.'ESTF.N : For the purpose of cross 

examination. 

• * ' 

T'HE COU-RT : I see. .liaybe Mr. Hondelnan 
v;on't testify. 

MR. N : Good idea, your Honor. 

THE COURT: The parties have a stipulation 

here? 

MRS. WrSTEM: ;io. 

MR. JAFVE ; No, we have not. 

THE COURT; V.’hy not? 

MRS. V.'ESTEN'; Decaaso, your Honor, the 
Rcsi.ondnnt received a aiipulation from the 
Petitioner's representative \.’iiich was unacceptable zc 
the Respondent, and v;e submitted two proposed 
stipulations to the Petitioner's representative '-d'o 
have not cone in and sit de';n and negotiate w’ith 
Respondent to date. 

THE COURT: I,ot ' s not — 

MR. JAFFH; May I correct the staterent. 
Eighty days before the case was supposed to con'' un on 


- 25 - 




this cnlriv.!ar I niibnittrd a stipulation chrjt V.'id 
been aqrocd upon by the proper attorney, Mr. Jolin 
M.urray. V.'e were supposed to go to trial. r^t tliat 
tii'o v;o agreed upon, a stipulation and I ha<| 
submitted a 'sinilar stipulation about eighty cl v/n 

ago. About ten days ago I Jiad no answer to my 

• * '** 
stipulation, no signature olr anythin.g. About ten 

days ago through cortif ied-rail I received a .'Pt rf 

stipulations from Mrs. Uesten, and I called licr ai.c’ 

told her that they were unacceptable because t;:rv 

had mentioned certain exhibits which did not-- 

which were not part of the stipulations as I 

received them. 

MRS. WESTLN : Your Honor, may I correct 
this stateraent of retptionor ' s counsel. The f’rst 
proposed stipulation by the Respondent was 3 u\>r.i 1 1 cd 
to the Petitioner's Counsel in December at whic’'. ti..o-- 

THE COURT; First, let's got back to the 
stipulation Mr. Murray agrco4 upon. Counselor, dc ••/e 
have a copy of that stipulation? 

MRS, WESTI'.N : I am sure I do, your Honor. 


Tlin COURT; Let's have it hero as a jc'int 


exhibit. 


^.^S, '..ECTJ-N; I need the copy, your Honor, to 
road it in order to know what ny objection minht'be. 
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[IlJ 

THU COl'P.T; I intend to make it a patt c'T 
the record and you will have access to it at that 
tine. 

MRS. hTSTKi:;, All right. 

THE CLERIC: For identification Joint E::lTihit 

/ 

1 - 1 . 

• 

THE COURT: Lot me s'oo the stipulation, h’ov, 
do we have the exhibits that*QO with tliis? 

MRS. KESTEN : I believe so, your Honor. 

THE COURT: Let’s have the exhibits alfo. 

Vlas the stipulation agreed to by you v^j tii 
Mr. fCurray? 

MR. JAFFE: Yes, we did agree to it. 

MRS. VCESTEN : This may not be all the 
exhibits. Those are tha returns, and I may have put 
the others out of order. 

THE COURT: V.'e will take a recess here in a 
little while and look through the rest of the cxhil-its. 
Now, .Mrs. V.’estcn, is there anything in the stip.lat'cn 
which you arc prepared to show is incorrect? 

MRS. WESTEN : Oh, I would like to read it no 
I may go through it paragraph by paragraph witli your 
Honor. Yes, there is information that has core to 
our attention since tliat stipulation was exccut* ■» vliicli 
changes tlic complexion of this cane. j 

I 

% 1 

1 

i 


1 



■■ - - lU 



1 * 

7’nC COUTT: In other words, you v;ant 


r' 

, 

additional r.'.attcrs stipulatcci? 




MRS. vri-STlcn V.’cll, I want additional 


.• 


matters stipulated «^ncl 1 want to qualify the 


»/ 


language used .in that stipulation. 


*■' 


\ 

THE COURT; Paragrnpli 1 of the stipulation — 


1 


don't you have any more copicir. 6£ this? no you hove 


s/ 


a copy, 'rTc. Jaffe? 


9 


MR. JAFFE: I don't have it here because v.e 


1C 

1 

I 

hadn’t — the time I saw firs. Keston she didn't w.'.r>t 

V < 

11 


to go ahead v;ith this thing. 

1 ■ 

^ ^ 


TJIE COURT: Petitioners Philip llanOclm.an an 1 

. 



Esther Ilandclm.an are hv sbancl and wife, et cetera. 

V,. 

^ • 

* -s 

:i 

ct cetera. You don't disagree with that? 


li> 

1 

i 

MRS . WESTFfI : No . 


16 

>l 

j 

THE COURT; I’aragr?ph two. Petitioner liero ; n- 


17 

'1 

after sonotiines referred to individually as the 


16 

t 

Petitioner is an attorney at law. 


19 

,! 

.j 

MRS. l.TSTEN ; V’ell, I ;;ould want to I:nc'/ 


20 

’1 

t * 

« 

wf»at the v;holc paragraph says. 
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:i 

TliE COURT; Licensed to practice in tlie 
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•J 

State of ficv/ York. 


20 

1: 

li 

MRS. V.ESTEN : If that is the entire paraera*^I» 


n 1 
*1 

• 

I have no objection. 


£2 

II 

»i 

ii 
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1 
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THE COURT; Paragraph throe sets forth t!;.; 
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18 1 
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date of the filing of the returns and Respondent ‘ r 
exhibits A to R inclusive. 

MRS. V.’EGTIiTI ; No objection. 

THE COURT: A retained copy of the 
Petitioner's 1964 income tax return is attached 
hereto as Respondent's exhibit- 6P. 

MFiS . VJESTEN : No oJ'jection. s 

THE COURT: During .the years in question th-: 
Petitioners filed their joint United States inccre 
tax returns on a calendar basis and on a cash basis. 
MRS. V.ESTEN: No objettion. 

THE COURT: Paragraph six, the joint retvrji 
they reported on the installment basis !?29,170 ns 
long-term capital gain received fren their allec;^'.- 
sale of stoc.^s of Graphic Arts Exhibit Building. 
Incorporated hereinafter soretimes referred to as 
Graphic Arts per the schedule attached to their 
return. This stock was purportedly sold on August 
30th, 1961 for $245,000. 

MRS. VrE.STRN: Kell — 

\ 

THE COURT: Did they report that amount on 


22 

Jl 

!> 

their return? 


It 

i! 

!l 

i: 

1. 

r 

MRS. V;ESTE 

Z\ 

THE COURT: 

r 0 
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MRS. V.nSTEl 


1 
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Th’E COURT; You atjroo with that? 

MRS. VniSTir.;: Th.oy-- 

TI!E COURT: This stock was purportedly rold 
on August 30th, 1D61 for $245,000? 

MRS. .vrESTLII ; That the Respor.clont has no 
knowledge of, your Honor. 

THE COURT: This docsn^t say it was. It 
says I at^suir.e that's the date shown on the i^cturn 
that's the date.' 

MRS. V7ESTE:I: Well, it strikes the 
Respondent's counsel, your Honor, that it's 
meaningless to stipulate to scriething whirh is mrelv 
purported. 

THE COURT: l.’c don't know whether that is 
true or false. 

MRS. WESTEH; Right. 

THE COURT: Tha stipulation permits yci: to 
prove it in true or false. 

Paragraph seven in connection with the 
purported sale of Graphic Arts stock — does the 
Resoondent contest the fact the Petitioner so' cl th.c se 
stocks? 

HRS. i'.TSTEN : Vos. The Respondent does i 
question that. 

THE COURT: All right. Okay. On or aboift 
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August 30th, 1961. In .connection with the 
Petitioner's claim or the Petitioner's position that 
the sale of the stock took place on August 30tyi, lo^l, 
the sum of S25,000 which sun was included in th.o 
$66,79«1 of the total receipts as reported by the 
Petitioner in schedule C of the 1961 United States 
income tax return. It, states- the Petitioner received 
$25,000 On or about August 30th, 1961. 

MRS. KESTKIJ : The Posponden^t objects to the 
characterization in that stipulation, your Honor. 

The Respondent docs not object — 

THE COURT: In otJier v;ords, in connect ic:T 
v;ith the transaction ir.volving the stock? 

MRS. UESTEH: Yes. 

THE COURT: Tn.at's all this says. 

Paragraph eight, we have a copy of the 
sunnons and complaint. 

MPI>. WESTEII : Respondent objects to that one 
on the grounds it is first of all incompetent hcarsav 
for one thing and it is misleading because it ir. 
incomplete. 

THE COURT: V.'cll, that doesn't go to this 
objection. Now, do you have any objection to th-.i 
relevancy, material ity and so forth? 

I 

MUR. UTCTEN : Those are the ones we reserve. 
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you v;ish but 


11 

in this case 

r; 
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MRS 




and complain 


n » 

.4. -J 

to m.ateriali 

•s: 


THE 


17 ' 
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16 i 

20 • 
21 


li 
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v:c v;aivf our objection to conpotcncy. 

THK COURT: This doesn't say it is cort-li'to. 
It only stipulates it's a sunnons and co.v.plaint. 

MRS. r/ESTEM: Then it goes in for what it 

is worth. 

THE COURT: That is all the stipulation. 

MRS. U’ESTEII : V7e wish to retain our 
objection.- to the cbnndtoncy of- tlie docur’ont. 

THE COURT: You nay' retain any objection 
you v;ish but you agree this is a sunnons and complaint 
in this case. Right? 

MRS. b’ESTEH : Ke will agree it is a su:-:. ons 
and complaint.- - I reserve ^the right to object ,':sth 
to materiality and relevancy and competency. 

THE COURT: V.'hat do you mean by corr.pc:t * t.c:'’? 
MRS. V.'ESTE'J : The competency of this 'v’rrnav 
document to no in as truth of the statement. 

THE COURT: The sumjnons and corr^plair.t 

I 

doesn't prove the statement? made in that complaint 
arc necessarily true. All the summons and copy'll a ir.t 
does is show that as of the time that was filed 
so::;cbody filed-- the Petitioner filed a suit ag.iir'rt 
these parties and this is what the Petitioner aileucs. 
That is what is bcinc offered for. Is that ric’ i? 

MR. JAFFE: Yes. i 
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THF: COURT; So paragraph oioht is all ri-ht 
Paragraph nine, answer and amended nn 5 ;;,-cr 
in t;.at proceeding. V.'o got copies of the official 
documents. I would like to remind Mrs. Wes ten I had 
a gentler an from this Court I assume deliver a.v.hole 
file including briefs over hero. 

MP.S. Vri'STL'lJ: Yes. . 

.‘THE COURT: I qucs.tioned the material i tv 

of at, but anyway these are correct copies so you 
don't question that? 

liRS. ’.-.ESTER’; Ko. On the grounds of 
conplotc-noss wo ask tho entire file be suhpoeraec! . 

THE counT: This question is to whethej or 

not this is coriplete, you can offer anything you want 
\ 

to show that it isn't , doesn't tell the whole storv 
or you can ask the Petitioner but there is nothing 
wrong with paragraph eight w^rd nine of the 
stipulation. In there? 

I 

I 

MRS. WESTEN; No. ! 

• ( 

THE COURT; Paragraph ton, final judgmort. 

Is there anything wrong with that? 

MRS. V.‘ESTEM: V.’e would ask that the ord< r 
be added to it. | 

I 

THE COURT; Pinal judgment and order. .'11 | 

right. The p.irticn v.mt to submit a copy of the • j 
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order, why it wi)l 2;o received as the next ru. : PK ri 

exhibit F in the stipulation. 

Pnragrapli eleven, general release and 

stipulation involving a disposition of the 

proceedings. Is there any question aliout that heirg 

v.’hat it purports to be? 

* 

MRS. WESTRN:' No.. * 

. ** * ■ 

THE COURT; Paragraph twelve, on r’ay «>th, 

1970 the Petitioner received the sun of $ 89 . 5^0 in 
consideration of his execution of the stipulacirn a~.c 
general release referred to in paragraph olovon above. 
Is that true? 

MRS. V.’ESTEN: Respondent has no kno’.rledcir-- 

I 

of what Petitioner r-ceived on that date. 

• THE COUr^T; Well, how did this get i-. the 

stipulation then if you ha\o no knowledge? 

MRS. 'WESTEN : V.’cll, there in an agree. lent 
and release and recites this was in fact in 
consideration of the sum of S89.S0n, but I h.avon't 
seen any check with that amount or e.stablishir.g the 
date. 

THE COURT; I ask tlic Repon»;cnt aqair. ! o\; 
or why tJiis got into a .stipulation which obvicv.r.ly 
van propareil by counsel for the Respondent? 

MRS, WESTEN; Respondent 'o present counrrl 
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lias no knov/lecifjn of that. 

THE COUr.T; The fonr.er counsel nust have ■ r 
woul<'vi’t hove stipulated to it. 

MR. JAP. E; The Respondent's counsel !.v.l 
seen all of thixt information; othexr\vise, it couldn't 
have been stipulated to. 

THE COURT: “rhat is- what the Court '.’culd 

• f , 

assume. •* . 

Paragraph thirteen, joint exhibits 12L and 
13M, stock certificates of Graphic Arts that v;cre 
issued to the Petitioner on June 13th, 19G2 covering 
thirty-nine and twenty-five shares of its stoc;:. 

MRS. V.TSTE!J : That purports to stipuJete 
to the copies of stock certificates. P.espondcrt's 
counsel has not seen the original stock and U'. vaosts " 
that be produced. 

THE COURT: h’ell, the Court v.’ould point cu; 
at some time Mr. Murray must have seen them. 

MRS. V/ESTEN : Our files do not indicar.c 
such is the case. 

THE COURT: Do we have the originals? 

MR. JAFFE : No, we turned them over at tlie 
time the judeemuni was settled. 

MRS. V.’KGT!'!.' : In connection v;ith that T h.avo 
a letter from the attorney who represented Mrs. 

I 
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Dc f.oo]c cit the tiDo the ^ was ''1 

indicating that payr'cnt v/as ir.ado to him end he did 
deliver certain certificates of stock which I did 
transnit to you. Pe.cently, !'r. Handelm.an rcruer.tod 
me to make a 'search of our records to dctemir.c 
whether we had the corporate outfit or any becks and 
records of Graphic Arts, Ind. V.’c made a search oi 
our books and records to accorjr.odatc him and rererted 
to him that we did not have the books, records or 
corporate outfit of Graphic Arts, Inc. VJe have no 
letter of transmittal of any documents to us or arv 
entry of having received such books, records cr 
corporate outfit. 

I hope this information is adequate for 
your purposes. 

THE COURT: Kay I see that letter? 

MRS. V.'ESTEH: Vos. 

THE COURT: Vi'ho is Mr. Wagman? 

MRS. KESTEM : l'!rs. Van Do Maelo's tax 
attorney. * 

THE COURT: Now, \/ho is Mr. Jesse Cohen? 

MRS. vrESTEN : Jeose Cohen represented. T'r.s . 

Van De r’acle in the litigation. 

THE COURT: It is stated in this letter 
which counsel for the respondent has in her pc'’:': "'-n ion 
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ttmt at tho tir.e of the rottloir.ont Mr. lianclolron 

turned over certain stock certificates. Isn't that 

• < 

correct? 

i 

MRS. I.'ESTLI.' i"'.'.'], your Honor, the settl-:’ ent 
\tfas in 1970 and the corporation was dissolved in 
19o5. Tho Respondent finds it difficult to see 
stock certificates of the corporation could have hcen 
turned over in 1970. ' - 

THE COURT: Well, the certificates — 

MRS. V<ESTEN : They are pieces of paper. 
rilE COURT: That p.ay bo but they are still, 
v/hothor they are defunct or what have you, they are 
still stock certificate?. Isn't that right? Thi>y 
are the certificates ?;hich represented the stock of 
the corporation which x/as forr.erly in being. l!;ji't 
that right? 

MRS. HESTtl.': ;.’t seems, your Honor, we cu*jht 

to have the right to examine tho stock book. 

THE COURT; If vfe can find the stock liock , 

that will bo fine. The Court fails to see why 

counsel for the Respondent objects to paragraph 

thirteen after the Respondent's prior counsel onc<- 

\ 

agreed to it and it appears certificates wore in | 

I 

fact delivered at tJm time and counsel fir tlio 

i 

Respondent is confirming this through unrelated rourej' 

« i 

I 

• t 

( 
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iF.n't that ri .'ht? 


Iins . V.ESTEti : Kell, yes, but through ."rr;. 


Van !;c Maelc'n represontativo and through tho r.avio 


counsel to when Petitioner's counsel applied for t)'*’ 


records . 


THE COURT; All right. V.’c v/ill let 


paragraph thirteen stand. \:6 can't produce tho 


originals. V.’o produce copiers. They are admissible 


apyv7ay. Aren't they? 


MRS. '..’ESTEN : At this tine I object to fne 


cliaractor i:»ation of the pieces of paper that v;ere 


turned over in 1970 as stock certificates. 


THE COURT; This doi.^n't charactcrino the’;; 


C.S stock certificates in 1970. This savs this .;as 


stock certificates issued on June 13th, 1002, t;iat 


they v/ere stock certificates; at that tine. Isn't 


that right? 


MRS. b'ESTEN ; In *62 they may have been 


stock certificates. 


THE COURT; All right. Paragraph thirt'^-on 


stands . 


Paragraph fourteen says that tho Pet i tii;n»'rs 


purchased thc~Chco Clice V, ho Is a member of s#'vt'ral 


yachting clubs and associations and claini busipres 


riedurtinns on account of boat cxf'Pnses, and tho 
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any objection on that? ' 


MRS. WESTEN: No. With respect to the 
rcnainder of that stipulation, your Honor, the 
RKspondent har^no objection. 

THE COURT: Mo objection. Then this 

stipulation will be received 'in evidence alono with 
#• * ' . 

the exhibits attached thereto. Wo will recess for 
about ton minutes to give the parties a chance to 
90t those exhibits together. 

MRS. WESTEN: Tiay we request there be a 
supplemental stipulation at this time? 

THE COURT: If you have one that you ard :'r. 
Jaffe agree upon at soma time I will be glad to tcho 
it up when we come back. We will now recess un« il 
ten-thirty and get the stipulation straightened out. 
(There is a ten-nir.ute- recess.) 

THE COURT: Now, I believe wo have mc^t of 
the exhibits referred to in the draft of the 
stipulation xvhich in order not to confuse with the 
exhibits attached to the stipulation we will treat 
the stipulation of facts ns a stipulation rather 
than an an e.xhihit, then we have the exhibit nurhors ’ 
os set forth in that stipulation, in that stipulation 

of facts, we will conform the copies that have been 

. • 1 

I 

. I 

• . f 

• • - • I 


39 - 


23 li 


(I 

£5 II 


Hil 

suhnittod to- those c 'hibit numbers that in effort 
now we have stipulation of facts number one and 
exhibits which on the basis of the prior agroo:rnt 
i-'y the patties and a failure on the part of the 
nespondenfs counsel to indicate that there is any 
incorrect or nisstated or othen.ise faulty with the 
stipulation, and it will be received. . 

Noi'?, "rs. V.’esten, I understand you have a 
atipulatlon that you vant to propose as an addcr.dun 


to this? 


MFS. V.TSTEN; There is only one item to 

which Petitioner's counsel was willino to stlrulita, 
your Honor. 

THE COURT; The Court isn't asking about 
that. The Court is asking what you have, that which 
you propose. 

MRS. UTSTEM: Yes, I do have additional 
natters to stipulate. We wish to stipulate, your 
Honor, to the certificate of dissolution of the 
corporation. I have a certified copy here of the 

dissolution papers showing the non-payment of taxes 
and its tax status. 

THE COURT: Docs Cotinsel for the Petitior.er 
have any objection to this? 

MR. JAFFE; I object to it on the grounds it 
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Tire COURT: YOu object to 

.. . ^ relevancv a-l 

tiie Materiality? 

MR. JAFPE: Yes. 
the court* 

t on the authenticity. c„,.. 
to that objection it will be ‘ ‘ ^ 

^"11 a. exhibit ro 

MRS. WESTEM: Excu.^^-^ 

Lxeuso ne, your Honor, wo 

inserted the Order 

, . "" -^ipulatod before oo r 

think It will be 16P m 

' fl„„i juagbcnt. 


-< 

:! 

fJRS. V.’E^JTLW 

^‘0 

1 

'■ f 

in the thing i , 

^'0 

it 

15 • 

I. 

TifE COURT: 


16 ji 

17 1 

;• 

stipulation? 


MRS . KESTEN : 


10 jl 

original stipulation 


"1 

both of then;. 


ji 

THE COURT ; \- 


31 i' 

Offered, r;©, ve are c 


r:r-»r 


. cno nu.Tl.ors 

wc„ the exblblba tb„ 

were attached to it in,i 4.». 

it. and that will 

'"“i cause the least 

-nt or oooroorob. 

»‘>Pul.Uibn bci„, ^ 
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nccord.-'.nro wit!i tho r.tiptilntion . .*,’ow iro will ' c 

thin clinsolution papor. That will be received ar. 
Joint Exhibit 150. 

::c>\ , It s. Westen, you h.V'e the order t’-.at 
you want to offer? 

MRS. WESTEN: Well, I believe Alex ha.s that. 

THE COURT: Is that 'attached here? 

MRS. WESTEN: Yes, the order and final 
judgment in the list of exhibits that you have 
already. 

THE COURT: Final judgnent. All riol-.t. 

MRS. WESTEN; If there is no order here I 
• •• • * 

\/lll mahe a copy. 

THE COURT: All right. When you nako .ucii a 
it will bo duly received. 

i 

What else do you have? 

MRS. V-TSTEN; I have a chock of the Chemical 
Lank New York Trust Cor^parjy dated March 26, in 

the anount of $-10,000 which is endorsed by Kr. | 

Ilandelr.ian , a copy of a check. 

THE COURT: Do you have any objection te this? 

MR. JAFFE: Ko objection. It was on th.-' tax 


return. 


THE COURT: That will be ir.r. 

THE CLERK; Joint Exhl!)it 150 and 161'. 
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*‘lcS. l.'nSTEN : I have a copy of a credit 
advice for deposit of the account to E. H. Kandeln.-in 
dated February 20, 1962 in the amount of $30,0^0. 

THE COURT; Credit advice of the Chcnical 
Dank New York Trust. 

MR. JAFFE: Made out to E. M. Ilandelnan. I 
know nothing about it. • It may have been an 
exchange. check. All checks v/ere made out to Philip. 
Ilandelman in the* past. I see no reason for a credit 
advice. Who got the money I don’t know. 

MRS. WESTEN: You will notice that the n:c:o 
of the Petitioner's wife is Esther M. Ilandelman. 

THE C'oURi ; It will be received as a crccit 
advice. As to whetlier or not it has any rela ti-^ri'-h ip 
to this case, it v/ill he up to the Respondent to 
establish. This isn’t an item in the nirety-clav loti 

MRS. V.TSTEII : Well, it is, your Honor, bccc i 
that $70,000, it’s 40 and 30. 

THE COURT; V.’here does it appear? 

MRS. WT.STEN : Well, we asserted an altcrnati 
position because wo didn’t know the years in •..’lich tlv 
amounts wore received. 

i 

THE COURT; Give me the page and the I’ne 

I 

number of the ninety-day ’ letter . 

j 

MRS. WTSTLN; The adjustment i.s $70,000 in i 
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1962 and $95,000 in 19 f: 3 . 

THE COURT; This check is in 1962. 

MRS. I.-CSTEII: Yos, and ve made an ad justr.ont 
of $70,000 ccnsistimj of 40 and 30 . 

the COURT: Is this the chock upon which you 
predicate $30,000? 

MRS. WESTEF: , We have an affidavit th.-t vas 
sub.-nlttoa- In those proceedings across the street ct 
Mrs. Van De Paele In which she alleges she paid 
570,000 In 19C.2 and because of the Inconsistency cf 
the position in this affidavit with the positicr, that 
the Petitioner was taking we made a protective 
adjustment to protect the governnenfs interest. : 

• have a edtay of that affida^vit. 

THE COURT: Hew, Mrs. Wosten, do you ti. this 
in with this transaction. 

MRS. VlESTEll: Well, Mrs. Van Do Maele in r 
other affidavit savs she sent the money from th.nt ’...nnk 
la Puerto P.ico and you will see the credit is frem t'.e 
same bank. The credit to the account in ;:ew York 

represents the transfer of funds from the same hank 
nnd that’s the liasi.s. 

THE COURT: It will bo received 170 subioct ' 

to the Rotitioncr’s right to object as to 
relevancy, materiality as having anything to do with ! 


i 

t 


this . 



o 

O' 





MR. J/MTU: V7ith rospoct to the order to 
protect the covern~ent's position, they reporLoc’ 
$70,000 for the calendar year 1062 which is the 
40 and 30 rurvcrtodly received. Ke claim that 
forty was received in 1962 and thirty in 1963, and 
th,7n tr. order to protect the govqrnncnt's position 
she also claims that the total, amount of $95,000 
is treated as an. additional income in 1963. that 

basis you have $165,000 as reported income in the 
two years which is not proof. 

THE COURT: I assUme fren v/hat I'jrs. R’eston 
has said there -are duplications here. Is that riaht? 

MRS. v.ESTEN: Yes, that's right. 

THE COURT; This is offered by Mrs. Res ton 
as a basis upon which she is shov/ing tl\c $30, ' ''0 v;3s 
received in '62 and not '63. . 

MRS. V.’ESTEM: Yes. 

THE COURT; You will tie this in with the 
tax, and I assume it will >)o relevant for that 
purpose? 

MRS. V.T.STRI'i ; I have another exhibit. Thir 
is theaffidavit of Mrs. Van Re Maele in whicli ‘-ho 
states she advanced to Mr. Handelnan in 1962 


$70,000 
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Till-: COURT: $70,000? 

r*ns. UTSTEN : This shows the state of rind, 
the intention of t!ic party. 

THE COURT: You v;ill have to call this 
woman as a witness, Mrs. U’esteii. You can't adult 
her testimony by stipulation here. 

MRS. V.TSTEN : -Well, this comes in unt.?or the 
exception to hearsay rule with respect to the 
intention of U'e parties. 

THE COURT: She is not a party to this 
proceeding. She is not a party. 

MRS. VJESTEM ; But what is in issue is i.’ ? 
intention of the parties with respect to the al.cted 
agreement. 

THE COURT: If she is going to testify c );e 
is going to testify. The Court v/on't receive an 
affidavit from somebody that is not a party. Yc>u 
may have ycur exception. 

MRS. UTSTEU : Thank you. 

1 think at this time, y’our I'Onor, these are 
all the exhibits I have to offer. 

THE COURT: Now, v.'c have our stipulat if''s of 
facts. Do you have an opening statement you v.-ant to 
make, Mr. Jaffc, if you still renomhor it? 

MR. J/^PE: There are several issues in^^■>lvcd. 


o 

o 

o 

o 

o 


c^i] 

One is the contract of sale and the inptallr'.cnt 
plan; second, is the fact thejt the Internal 
Pevenue Agent erred in suhrrtittvt? several revenno 
agent reports purporting the sane figures but 
different anounts. 

Tim COURT; We are in other words ccncorncd 

about what the revenue , agent— - well, let's start 

' ' * 

with the ‘ ninety-day letter. -That has to be rig;jt or 
v/rong. It doesn't :nake any difference how rany 
mistakes wore made on the v;ay to got there. 

ItR. JAPFE; The ninety-day letter is '-reng 
because of the fact that they treated $70,000 in '\2 
as incone, they' treated the $95,000 in '63 as iicor e. 
THE COURT: Lot no interrupt. 
r.R. JAFFE; The total was only $95, 0*^0. 

THE COURT: As I understand it counsel '"or 
the Respondent, she concedes that $30,000 of thit 
amount shouldn't ho in kotli years. Is that rig: t? 
MRS. V/TSTE!I: That's correct. 

THE COURT; We hav’o to reduce one year or 
another Ivy $30,000. Is that right? 

MRS. WESTEM : Yes, your Honor. 

THE COURT: V.’e are getting places hero. 

MR. JAFFE: May I submit t^s exhibits r.'vcr.ne 
agents reports dated August 18th, 1964, June rnd/ior.i 
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ai^d Juno 30th, 10C7. 


THE COUET: For v;lmt purpose? 

••'R. JAFFE: The purpose of showing all of 
t!iose items are entirely different than the nir.ety- 
day letter. - 

MRS. ;sT:STEM: Objection. 

THE COURT : Objection sustained. 

.’MR. JAFFE; Could I have this for 
identification only? 

THE COURT; Yes, you may have that i.-arhod 

for identification. Mrs. vresten were vc i 
going to say something? 

MRS.‘V?ESTrrJ; The agent is not hero. It 
should bo identified by someone. There is no nr:> 
he::e to identify then. 

> * 

THE COURT; Ha is just marking them for 

i ' ' 

identification. If ycur objection is based or. the 
auuhenticity of then — 

MRS. WESTEH ; I have no knowledge. 

THE COURT; — I will bo glad to rccor.sid'T 
ny rulijjg. 

MRS. VJESTEM ; I liavcn ' t even seen what ’*r. 
Jaffo just handed you. 

TI!E COURT; I an sure there must be co’'ir‘-5 

I in your files. 
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THE CLLr.K: Petitioner's HxHibitr, ir. !<■', 

20 and 21. 

Mns. if Mr. Jaffe is finishrd * i th 

his opening statciricnt the Respondent would like to 
make an opening statement. 

THE COURT: All right. A.re you finished 

• y 

V7ith your statement, Mr. Jaffe? 

• * m 

' MR. JAFFE: Yes. 

THE COURT; All right, Mrs. V’esten. 

MRS. V»*ESTriiv ; May it please the Court ti'is 
case involves the deficiencies in income taxes in the 
aggregate amount of $99,443.36 for the Petitien-r ' s 
taxable years ended Dcteraber 31, 1061 through r:etrl>ej- 
31, 1965 inclusive, and in addition to tax p^^'* to 
section 6653.A of the Interna] Revenue Code of in 

the amount of $282.71 for the Petitioner's 196.3 tanahlc 
yea... The principal acjust.'ont relates to the tir'iino 
and proper treatment as capital or ordinary of na”mont 
in the aggregate amount of $95 , COP. received by the 
Petitioner Philip Handelmnn from Joan Van Pe "aeJo. 

It is. the Respondent's position that what wo have here 
are a scries of abortive unexecuted oral agree: tn 
v;hich do not qualify for installment reports or :'''r 
capital gain treatment under the 1954 Internal ’.'venue 


Code 
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Tho respondent contends in ICr.l there 
existed no nqreenent tctv;ecn the parties on tho lon-.s 
and conditions first declared in tho Petitioner’s 
1963 Federal Inconc Tax return, no sale or excl 
of tho comr.on stock of a viable corpor.Ttion ever 
occurred. According to a letter in the P.espondr-nt • s 
file frosi the Petitioner's representative dated Parch 
loth, 19C6 tho $245,000 price allegedly given as 
consideration for the stock of Graphic Arts Exhibit 
Building, Inc. vas composed of the follov.-ing : 

Cash payipents allegedly received durinc the 
yeai-rioci through irr.3 and in the aggregate arrurt of 
$95,000, adjustnentsin the arount of $ 126,000 the 
amount of $24,000 n-hich was then in 1966 at the tj i o 
the letter was written still in litigation, and in 
order granting a partial surs.ary judgment v;as c}-L-:!:r.''i 
by hr. Ilandclr.an against Prs. VAn Dc Made in 
cornoction with litigation ccnr.cr.ccd hy hin in loa? 
on certain defaulted promissory notes which had bonui 
executed by ’’.rs. Van Do r’aelc or Mr. Thomas OTc nner 
who was ftrs. Van Dc .Maelc's partner in the Graphic 
Arks deal. 

In his complaint filed in that action tb.- 
I’otition«?r here alleged that on or about r'arch 1st, 

1963 tho defendants, that Is Mrs. Van Do Made ard Vr. 
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O'Conner, afjrccd to ymy the plaintiff the sun; 

$24,000 in consideration of the plaintiffs grantin'} 

tl'.on an extension of tine to pay the notes on • ich 

the action uas based ^ This argument v;as renr'..-r>d :n 

the I’etitionof's brief in support of his notion, to 

strike the defenses and for sunnary judgonent. 

I!oreovcr, in his affirmation 'in support of his 
»* * ' 

notion for siinnrary juignent -the Petitioner as.sertod 
that five days after the defendants defaulted on 
payn.ent of tv.'o notes, the Dccon.ber, 1961 note/ th.-y 
executed and delivered to the plaintiff a third r.cte 
in the amount of $59,000. That note v;as by its 
terns due on Geptonber 14th, 1963 it says in the 
notion and v.’as not paid. 

In an affidavit in opposition to the 
plaintiff's motion for sursn iry judgment Mrs. 

V’ui Do I’aclc alleges she owed Mr. llandclman notnintj 
on the note.s involved in the suit as she already 
paid him more than their face amount including 
$25,000 in 1^‘51 and an additional $70,000 in Ko’ruary. 
in February ana March, 1962 to redeem his yacl-.t Trer.. 
a judgment lien and to provide additional collateral 
for ‘his margin account. These arc the cash ar. c.ints 
in issue in this case. 

IT' 

In support rf the motion for summary jud'ir.^rt 
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l!r. liandnlruin asr.crtotl t;!iat the parole cvidoru:'* '-ulc 

precluded the introduction cf evidence of alloqed 

oral acrccrontr. to vary the expressed terms of t'-e 

written note. On December 7th, 19G5 the Suprer e 

Court of New York County entered its Order qra.ntinq 

the Plaintiff, the Petitioner here, a partial r'virr.^c rv 

• * 

judemont on the notes involved in litigation on t’ne 
basis of tlie parole ev'idence* rule but severed and 
continued the action with respect to the additior.al 
^ * $24,000 alleged to bo due. 

On January 27, 19G6 a judgment was entered 
against Mr. O'Connor on the notes but the Court 
withhold the judgment again.st Mrs. Van De Maolr 
pending final determination of the issue rais ::- by 
) her affidavit in opposition to the motion for 

sur.inary judgment. The liti-jation acainst Mrs. 

Van De J'aole was finally di.;continued by ngro: r ont 
betwoon the parties in 1970 at which tine Mr. 
liandolrr.an purported to tran.sfcr certain piccor. of 
r‘'>P<?r allegedly representing stock in Graphic ."rts 
" Exhibit Building to Mrs. Van De Maelc or her 

• representative,' only Graphic Arts Cuilding had. l ^'en 

dissolved in 19^5 by proclamation for non-paym'^r. t of 
taxes since its initial year which \.’as 1961. 

■1 

• ’ ‘ It is the Hespondent's position that t>.e 
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purrcTtod trannfor of tho stocV in a non-c::! nt i n 
corporation is a nullity and there was no sale cr 
cxch.ar.no of property which could qualify for 
capital troatrent under the Internal Pevenuo Cade 
of IOC 5. Moreover, the respondent asserts fren 
tl'.e pleadings, affidavit and exhibits filed in tJso 

New York County Supremo Court and frer.'. the 

# 

Petitioner's own admission's in that suit which arc- 
inconcistent v;ith his allegations hero that in l~f;i 
there existed no aorcenient between the parties rr-’. 
other\>ise on terns and conditions which wore sot 
forth in the Petitioner’s 1063 Federal Income Tax 
rp.turn or which could foi-m the basis for install; rnt 
reporting, and finall/, Respondent asserts that oral 
agreement not to be porfemed within one year •••■h.ich 
was in fact not performed is void under the Etatut.e 
ol fraud arid with roseect to the $70,000 — 

Till'. COURT: It's not void. It's voidaI;lc 
by the parties. It has to be the parties. In that 
your understanding? It has to be the parties? 

MR. HANIJRLM-TN: That's right. It's 
established by the fact wc obtained the suirjnary 
judgment and Federal judgment. 

MRS. PFCTUh' ; Tlio judgment v’as baso<.l cn tli'' 


promissory note. 
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Tlin CCUI;T; a 11 rirjht. I don't iho 

conc-pt cf I don't believo it is correct. 

Mns. you have to distinguish 

botv.'cen executor and — 

THK COUHT: You worGi. ' t talkio.; aboui: t'-.ot. 
veu voro taiUoa about a contract between two private 
iroividualn. l don't .think It ioqulron this 
procodurd’. 

tins. l.X'STEh: Kith respect to the 
of the a,.:ount received by Pr. Kandelner, from y.-s . 

an Le . aolo t’.ero is also a question of tiielne c;-:! 
with respect :o .ny .-.-..ourh was inoludec, In i„c,, e 

<Verlnq-190i.. with respect to the di.s,u Ir- ..nee 
, o. the doouctlona for okponses, the Respondent has 
cI=tor.r,lned that these to tho orient dlselloved ••■ere 
neither ordin.-.rv and necessary nor adequately 
substantiated with respect to prr ■ 274 years lec.! 
lOC; and earlier and transition period had allowed 
the petitioner twenty-five per cent of the .uooun.t 
Clair, ed on the basis of a prior decision cf thin 
contt relating to the r.ar.-.e issue for an earlier vc.-r 
and were close to port 274 years which had disai;„v. ,i 
clicluctlons for failure to .eet the rtcui ror.ents ef 
th. 1 t provision of thr Code. 

Than): you. 
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witr.osr;? 


IHL CCUP.T : Do. you want to call your f .iri t. 


MR. JAFFE: Yen. 


P HI LIP A II D E L M A H, 5 Tudor City Placo, Dov Vcrl: 

City, I.’Gw York, rvorn . 

DIRECT EXAy.IDATIOH 3Y MR. JAFFE-: " 

Q To save the Court’s* tine I would like to 

have ;:r. Ilanuolr.an recite the details of the Graphic Arts 
tranr.accion, how it cane about and how it also car.e abcuc Dr. 
O’Conner cane into the building and into the propor.ition . 

MRS. l.TSTEM: Your Honor, at this tire vo 
would like to cpecifically request the Court to 
linic this testinony fer background purpores and L"or- 
Mr. llandelnan’s own understc ndinc; of the transnetirn 
and not to be adnitted for the trutl) of what the 
other partio5J understanding of the transottion -..an. 

THE COURT; I don’t knev; who you are taiVir/ 
about by the other parties, but Kr. Handelnan can 
cnly testify as to v.'hat he knows. I assure that is 
all lie will do. 

1 ' 

MRS. l.'ESTEN ; Yes, your Honor. 

THE COURT; Proceed, Mr. llandelnan. 


Till-. iv’lir.I.SS; Your Honor, v.'ithout going t«'{j 
far bark at one time Mr. O’Conner who was part of the 
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this is a copy. 


iiO 

corpcr-ition kr,o„n as , 0 'Conner s Cordon, and 1 1 

v.oro a cliiint of ny office* .pv, 

r ui-j-acc*. Thcy.cUssolvpij th^Mr 

luninonn and each went their separate way. ."r. 

O'Conner ca,-,e to r,e with respect to tone matter he 

tlien hadpendine, and I had at that tine forr-.v! a 

corporation called tne Graphic Arts Kxhibit 

Building, v.e obtained c conni'tncnt for land nt the 

World Fbir. I think it i/as called the World Pair 

'6^ or '65 or thereabouts. 

Q That's right. 

A And v;o had gotten out a 'brochure of v?tic-h 


Tl,..C0UPT; Perhapi: wo better mark that 


an exhibit. 


the WITNESS: I have here the decement fret 
the t.orld s Pair which shov;s the particular let nrd 
block 8, Lot 4 on which this pavillion was suyinned 


to bo built, 


Thi: COUHT; That will be received, ro yon 
have any objection, I!rs. Won ten? 

^ MBS. This appears to be irrelevant 

and irviatorial to the case. 

TircoUKT; I don't know why but your 
objection is overruled. Poth will be received. 

TUL^ CLERK; Petitioner's Exhibit 22 amt 23 . 


V 


V/ 



A We had established an advisory committee 

for this building which was to cater to the Graphic Arts, 
we had some outstanding people like Bennett Cerf and Cass 
Canfield and Arnold Gingrich and others in the publishing 
field. We had explored the interest, of the graphic arts 
industry, and the project was- moving along to. the point 
where we went about to hire an orgaaization to actually 
obtain the leases on this,- the leases of the building space. 

Mr. pJ Conner was a pretty good promoter, 
and when he heard about it he got enthused about the thing 
and he wanted to become the renting agent for the property 
and in June of '61 he entered into an agreement and he was 
to receive compensation and a little stock interest and so 
forth and he was also to provide some working capital for the 
corporation, approximately $100,000 worth at that time in 
return for his getting this position. He no sooner got it 
he came back a short time later and wanted to acquire the 
entire corporation , and we ultimately — 

THE COURT; Sometime later. Could you 
estimate the approximate time? 

THE WITNESS: Yes, your Honor. 

THE COURT: I will ask you to stand back 
by the counsel table. We only want one witness to 
testify at a time. 

THE WITNESS; It was wittrin a month or two. 


I 



1 


EJ 

your I!cnor, rind-- 

TIli: COURT : Was this 1960? 

TUn v;iTr.'ESS: *61. It v/as still in T-l. 

THE COURT: .All right. 

THE t7ITHESS: I bcliove it was in- 'Gi. 

THE COURT: Mr. O'Connor decided it loo).od 
good and wanted it all. 

THE V/IT1IF5S : Of course ny feelings wore 
hurt. He didn't want me. He didn't v;ant no in 
there, but I entered in this deal and the arranecnont 
for payment — 

THE COURT: Well now, when and where and 
what was thio deal you arc talking about? 

THE WITHEGS: Well, the deal was the nxir. ef • 
$221,000 for ny stock. 

THE COURT: Ivhon \/as that agreement? 

THE WITIJESS: That; v;as in '€1 and he r t'c'c 
an initial pav'ment of $25,000 on that. 

THE COURT: V.’as there any record made or 
anything of that agrceiaent? 

THE WITi.’EGS; Yos, there was an agreenent 
and he gave ne notes for the balance. 

THE COURT: Do you have that aorcomert or 
lias it been stipulated to? 


THE WITNESS 


I think that was stipulated 
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THE CCUET: Is that in the r. tipulati':r.? 

MRS. WESTON: No, it isn't. I can suhnlt 
the various agrcer.'^nts that were entered into th( 
parties. They arc exhibits to the moving paporn i C 
your Honor vrould like it. 

THE COURT: It would seem tc r.e if the 
witness vdll testify to have any conternorancou-:; 

m 

records pf the agreement ^tibrnittcd ihconncctirn ’.’it] 
his testimony — 

MRS. VJESTERII ; There wore various esoro’.; 
agroenonts and other agreement s , your Honor. Thc-y 
are attached as exhibits to the papers, the 
Plaintiff's papers whon ho moved for a sumrr.arv 
judgment. We would request yov'.r Honor that all of 
the papers that v;ore considered by the Court in 
connection with the motion for sumnary judgnc'’!: tc 
sebnitted because th.ey are very material to this 
trial . 

THE COURT: That's the Plaintiff's roticr. 
for suirj^iary judgment? 

MRS . KESTi::; : Yes . 

THE COURT: The parties want to offer t’-.'t 
as cl joint exhibit? 

MRS. WEST, 'HI : Yos, I would like to cfl'cr 


it, your lionor. 


J. • 
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MR. JT'.FFE: I ckjcct bocaur.c they n.nv h.tvo 
oxtrnrocuii inforr.nticn in there, has no benrin*; or* 
thin particular ease. 

THE COURT; This is the plaintiff's notion. 

4 

Tb.is is net v;hat the defendant .nay have said but 
v.-hat the plaintiff said. You night object to the 
relevancy, Mr. Jaffe, b*at that^Vill be decided when 
we see Jbhe objects. Subj'oct to your richt as to 
relevancy can you see any other objection why we 
shouldn't receive this? Bear in rind, Mr. Jaffe, 
if v;e will talk about aarccirents , the Court vcula 
like to see tl^e acreenent or see the Tnerornnevr.’., 
net just have a witness say sor.otine in 'G1 ar.l 
sonotiMc later and so forth. That typo of te^t::,*^nv 
isn't very helpful. 

T1!E V.'ITIIESS ; Your Honor, I was ceniro to 
these agreonents . There are several of then. The 
first-- 

TllE COL'l^T: Maybe this will take care of 
it. 


HR. JArFE: I will agree to all agrec^ort. n 
thonselvcs, not to the affidavit that nay appear. 

T1!K Cf tJRT: Is this affidavit by the 
Petitioner? 

MRS. vi.STEb; There wore affidavits bv t^-e 


I 
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Petitioner as well, your Honor. 

THE COURT: How can you object to the 
Petitioner's affidavit? 

HR. JAFFE: Ko will agree to the affidavit 
by the Petitioner together with any and all agrocr.rn 
therein . 

THE COURT: Second cagse of action, third 

m 

cause of, .action. This is- the. Petitioner 's suit file 
as an outcome of the transaction to v/hich you are 
testifying. Is that right, Mr. Handelman? 

THE WITNES.'j ; I don't know which one you 
are looking at. 

THE COURT: liou mean there is more thin e-."?' 

THE VJIThrr.S : Yes, there is. It's 
ccnplicatcd . 

THE COURT: Agai^irt Joan C. Van Do .Maelo .uid 
Thomas P.. O'Conner? 

THE WITNESS: No, no. I thought you were 
referring to an exhibit. 

THE COURT: This will be received a.s the 
next numbered Joint Hxliibit .*:ubject to Petitioner ’ s 
right to object an to relevancy. 

Miss Weston, you have more than the ccmplair 
attached here. 

MRS. WESTl.ri ; The moving papers”” 
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Tin: COURT: Woll, thp Court as I havf told 
you hoforc. VO have no intention of lettina you put 
into cvidci.co an affidavit by the Defendant here, 
you v;ant the tostir^ny of tne Defendant, you vill 
have to briag her in. There. is no basis you can 
toll r;e on which that is adnissible. The Plaintiffs 
complaint IS being admitted, as a joint exhibit, and 
I assume- wo will have to' have a cony made and 
substitute the 'copy for the original'; 

f-T.S. UESTEK: Yes, your Honor. 

the CLERK: For identification Joint r.d ibit 

24. 

• 

THE COURT: How, ue will also have an 
afridavit hero or affirm.ation on the part of the 
Plaintiff. It seems to be a brief of sene kind, 
you want that in too? 

MRS. KESTE:;: Ycs. your Honor. 

the COURT; TJiat will be admitted as a 
statement by the Petitioner. 

THE UITHESS; That is dated July icth. vour 

Honor? 

MRS. WLSTEN: It is at the roar of it. 
the COURT: Looks like September, 'fis. 

■‘hi. CLI.I'K: Joint J-.xhibit 25. 

THE COURT: Is this the order to which vnu 


Do 


I 
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roCorrrd to |>roviour:ly, I’rr. . V<or:tcn? 


llLl 


Honor . 


.’■IKS . WKSTJJN : J believe it riay be, yr'iir 


THE COUKT : Now we will put the order in 


«at this tine,. -the order of the Court in this rntter. 
That will he a joint exhibit. 

THE CLERK: Joint Ei;hibit 2G. 

• The COURT: Now I assuno those agrocr.ic n ts 
are all attached in evidence to those documents. 

THE WITNESS: May I see those, your lienor . 

THE COURT: Those are the ones that aren't 
gor.ng in. ?:ow, let's sec the complaint, Mr. rior:-:. 
All right. This is the Petitioner's vToint E.'chJlrf: 
2'JH. Now, perhaps thi.s will help refresh your 
recollection, Mx. Handelman. 

THE W’lTNESS : Than?: you, your Honor. 

THE COURT: ^}ow, you were saving sor.’i.'t ime 
in igf.l you entered into an agreement with Mr. 
O'Conner at which point the Court wanted to Rrov; 
'‘hftlior or not you had any contemporaneous or 
oxtianeous ncr.'.oranduM. I assume he didn't gi’.'o vou 
the r<25,0nn without havine sonptliing? 

THE WITNESS: Yes. V7E had so r:any thi:i<i 3 , 
your l:onor . R'e had tlui not(*s and ngrerrients, ’ 
the first thing that liacl liappencd w’as wo cstahlirhe.d 
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an oscrcv with tl'.e Chenicnl Dank. That wa.g al t rrt. 

It s Lxhihit 2 attached to this complaint. 

Tile. COURT; That's Exhibit 2 to the rev'”') air.t? 
THE V/ITUESS: Yes. 

THE COURT: So he put up some money? 

THE ITUESG: Yes, and upon the payment of 
the money ho was to receive the' stock which we had 
placed in escrow with Austin Grave who is the rraracor 
of that bank up 'on -Vadison Avenue. There was a 
default and the pa>nent was — 

THL COURT; V.’hen was the default? lie r.'jd 
in '61 how much? 


THE VTITUESS ; In 'Cl he paid $25,Cf)P. 

THE COURT: -Paid $25,000 in '61. 

THE WITNESS;* If I may look at the aar;’e:';::>!!t 

I could tell vou what date he was suppored to on'' ! v. 

will notice from this agreement it vv.s 

an escrow that covered not only my shares of thi' 

stock but the shares of the other stockholders in th- 
o . 

Graphic Arts Corporation. Now, as to the date it ^- 1 =; 



-J 


I 
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to bo Modo in '62, 




iHE COURT: Pay tho balance in Soptembor of 


THE WITNESS: Yes. There was a defauJt on 

that. 

THE COURT: Septer'.hcr , '62? 

THE XITHESS: ' Ki5ht. - Then ho came hock 
and wanted another chance at it and we arrange- 
woi:, we had sor,e extension I see here extendir.c the 
closing date iron Juno 15th. '62 to July nth, '62 
and subseguently upon default there was another 

escrow established in the Hanker's Trust. I don't 
see a copy of that. 

the COURT: On default you bccane entitled 

to the— you and yout participants becane entitled 
to tho $25,000? 

THE W’lTNESS: Yes. 

THE COURT: How much of that was yours? 
the WITNESS: I think that was all mine. 

THE COURT: All yours? 

THE V;iTHESS: Yes. 

the C0UP.T: Then in '62 at some time you 
entered into a now escrow? 

THE kit;.'ES.S! Yes which I do not .see. Th.,i 
ahould be here. Dear with me a moment. hpparcntlV 


y 1 


I 


1 . 


Cv.! • 
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thiit isn't attnci.c'! horn, foil, at any rato f-oro 
vns a doCault in that, and then there was another 
escrow CGtnblishod in Toxan. That's Exhibit . it 
is attached tc thoso papers. 

TliL COUTT: You rpoan there was a Banker 's 
Trust escrcu on default on that one. Is that rioht? 

THE \;iTN’ESS: Yes.' 

THE COUET: And what was the terns of the 
Banker's Trust escrow? po you recall? 

THEI.'ITHESS: Oh. Here is the Banhcr'.-, 

Trust escrow. That was in the event the afor.-rontic.n^ 
Ic-r. aiiroorent is not culninatod on or before rorth 
lr.th, '63 at three n.i.i. said certificates will )e 
returned to Philip Handolnan. • ’ 

• the COURT: liow niich did they put un for 
the Banker's Trust? 

THE hlTEDSS: No iioney. 

THE COURT: No ncrey at that time? 

the h’lTNEJlS : No. Then the next one was 

at the Republic National Bank of Pallas, Toxn.s . 
and the closing date there was to be March 2r>. TO. 

THE COURT: Hew n>uch was that? Was anv 
payment made? 

the NITNERR: No, I don't believe thrre was 
any payment at that tire. That again ended in a ‘ 




o 

o 




1 


1 


] 

1 





■ - fa6 - 

c3efnult iind the certificates — 

THE COUET: Nov.', when they defaulted on 
these, you nean they defaulted before they nailo anv 
payinent? 

THE V.’ITiJES.S : By that tiir.e they had nae'e 
two payr.-onts, the !525,000 in '61 and the $4 0 , 

THE COUHT; That , had .already ’ been defaulted, 
that had nothinc to do with -the Republic National? 

THE hTi..L.SSj No. They had paid the 
$40,000 in '62. 

THE COURT: Paid the $40,000 when? 

THE WITNESS: In '62. 

THE COURT: In conr.cction wtth v/hich crorov.’ 
would that be? 

THE V1IT.«ESS : That was in order to 'j.^t an 
escrow if ny nenory serve*; r'o. In other wortlr. . th*:}' 
made a partial ra/ment and then signed sore new' rotes 
and also agreed to a $24,000 increase in the nricc. 

THE COURT: By the tine you got aroun»l to 
Dallas, the Dalian escrow they paid $25,000 arai 
$40,000. Kh.it about the s^30,000? Had they p.^id the 
$30,000 also? 

THE ••ITflEES ; The $30,000 v.'as in '63 .m.d thn 

Dallas that was in connection I believe wj th tl*.^ 
Dalla.M escrow because that was in 'G3. 


t 


! ^ 

: 
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THE COURT; 

' Doc.s the !''allas escrow ''v nnv 



pnyi'f-nt. nt that tiro? 



THE V.’ITu’Ef:? : V/cll — 



THE CCUr.T: 

Uhat does it sot forth as to I 


• ; 

vhat the pur tics will do? 



THE V.IT.H.SS: It vap to Culminate bv '’arch 



15th . 

' 

• ^ 

1 

1 

. 

.'THE COU.RT: 

That 'wa.s ’the Dallas-- 



THE V.’ITHESS: No. That is d.atod March l'-;Lh, 


. 

15G3. 




THE COURT: 

Republic .Haticnl Rank? 

! 

1 


THE KITIIESS; YcB. Thon thorp Is arol -.or 



cno Marc, 20th.. hpn.orontly thori was- scncih 



v;cnt wroncf in Tcx.ts. 

They needed noretime. ' 


• 

THE COURT: 

How much ir.oney war. raid ir 



comecticn with the 

Republic JJational H.'^croi/? 


T ■ ■ 

THE WITI.'ESR 

: Well, that was the $30, OS?, 


■■ ■ 

you.- Honor. 




the COURT: 

've got .330,000 then and ve cot 



$40,000-- 



' 1 

THE WITHES? ; 

$25, r.4 0, $30. 

1 

... . 

THE COURT; 

You got 25 in IQGI and— 



THE i;iT:a:ssj 

40 in *62. 


• 

the COURT; 

40 in 'r? in connection \/ith 

• 

f 

second e.scrow which was def.iulted — 

1 

1 


• 

% 


r > 
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f’.RS .JiTESTEN ; Your Honor, it hasn't bern 
established that in fact this was in connection with 
the second escrow oi: that the agreement required that 


payment — 

THE COURT: Well, this is what the Court is 
asking. I atn asking the witness that. 

. THE WITNXSS : V^ell, the escrow simply set 
forth the terms on the part of the escro\.'ee and the 
person to make the payment. I insisted on payrent 
and these are three payments I got, the first of 
$25,000 on the original transaction, $40,000 on the 
next in '62 and $30,Ono in '63, making a total of 


$95,000. 


THE COURT: That is the $95,000 we have in 


question, .flow then, later on you got some notcr cn 
top of that? 

THE WITNESS: We had the notes at that tire. 

THE COURT: So at some stage of the gas ■» you 
decided you would go for specific performance rather 
then default? 

THE WITNESS: That's right because they had 
already fouled up this transaction in that they h.id 
become officers, and in order to facilitate the 
raising of their money wo had to make Mrs, 

Van De Made and Mr. O'Conner officers of the 


T 

it 
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corporation. 

MRS. V/ESTEN: I object to this. 

THE COURT: Objection overruled. 

THE WITNESS : So I sued on the notes . 

THE COURT: But now when ycu said fouled 
up, do you mean by then you weren't interested in 
taking it back from the owners? 

THE WITNESS: They had already taken up 
this committee and they had moved around and they 
had it pretty much— I hate to use the word 
contaminated. It was already their transaction 
from all apparent purposes. 

THE COURT: This venture was never 
carried through? 

THE WITNESS. That's right. V7e merely 
started pilings out there and there was a default 
on the lease. Only $110,0r0 was paid on the lease. 

THE COURT: They paid that? 

THE WITNESS: Yes. That was arranged 
through a loan. They had to pledge a horse, a 
racehorse. They had to sue on that too. 

THE COURT: I suppose you can ask the 
witness any questions you have. 

MRS WESTEN: Are you finished with the 


wi tness? 
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0 At the tine the stock was sunposcdly 

li trariSferrod in '62 was the corporation valid? 

A Yes. 

I . I 

' ■; Q V/as the corporation also valid in *63 in 

•“Texas by proclamation? 

A Yes. We qualified the corporation in Texas 

' . for the purpose of that escrow because O'Conner and 
•> 

:• Van De Kaele were borrowing money from a Texas bank and thev 
^ .. couldn't arrange the loan without having the corporation 
qualified. 

MR. JAFFE; Can I offer this statement in 
•» 

evidence showing that the corporation was in 
existence at that time? 

THE COURT; I-'r. Jaffe, this statement ahov/s 
thai you filed the necessary documents in Texas on 
thi-s assumption that this weS a foreign corporation 
but actually the certificate wasn't issued by Texas . 
Was it? 

MR. JAFFE: Nc. It was issued here. 

THE COURT; I think you will find that in 
accepting these Texas doesn't check to see whether 
or not you are a corporation. 


K: 

1 
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" ll 

MR. 

JAFFE ; 

They usually do. 

, •• 

■ 1 

THE 

COURT; 

.Mark this for identification. 

1 

THE 

CLERK; 

Petitioner's Exhibit number 2T 
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for identification. 

THE COURT: Mrs. V/estcn? 

MR. JArPE; One other thing I would like to 
add, " 

TIE COURT: Let's see if we have any 
objection to this exhibit. 

MRS. V7EST0M: Well, my objection is that, 
your Honor, it is immaterial and Irrelevant. 

THE COURT: Well, it's relevant. 

Respondent contends as of this date there was no 
« 

corporation in existence. 

MRS. WESTLIJ : ' No, as of the date th'. stock 
w*s transferred in fact there was no corporation. 

THE COURT: That would be immaterial .*inci 
irrelevant I think at least from the mind of tV.o 
Court if you are talking about 1966, '67, 

MRS. WESTUN: Well, it's the Rcsponc'o'it ' s 
position, your Honor, in fact there was no transfer 
of property prior to 1970. 

THE COURT: Let's take a hypothetical case. 
Maybe wo can shorten this consideral.'ly. Suppose I 
agree to sell some stock in a corporation for a 
$100,000 and the buyer-- I have a buyer, and the 
buyer agrees to buy it for $100,000. Ho is goi.ng to 
pay me $10,000 dov;n and the stock is put up with 
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the Dankcrs Trust in escrow and they will release 

• 

i . 

I* 

n 

•i 

the stock to him when he pays in the other 90, and 

) ■ 

• r 

ii 

ii 

at Gone later tine why the corporation goes out of 

• 

• 

•i 

existence ieJ i»'.(nin the meanwhile I assert an 


w ' 


obligation against him for the other 90 and collect 

• 


•1 

it from him. Now, in effect he became the buyer 


1 

1 

r 

of the stock. Did he not? 


3 

j’ 

MRS. WESTEN: No, your Honor. When your 

). 

V. 

f 

Honor reads the agreement he will see that the prices 


1C 

# 

on these agreements vary. 


i; 


THE COURT; The Court talks about sorething 

s 

1 • 


else. If it is the Respondent's position in this 

). 

%. 1 
/ 

} > 

• 1 


case that because of a forfeiture the amounts ••hich 

t • 

L •. 


may have been forfeited as of that time are 

» 

l: 


ordinary income and arc not reportable on the 

) 

T C 

*» 

installment basis, that is one thing, if the 


17 

» 

!• 

Respondent's position is because of the fact by the 


13 

I. 

time the Petitioner was able to enforce the specific 


19 : 

1 

1 

. . I 

i 

i| 

performance of the contract there was nothing left 

• 

-.3 ! 

1 

1 

to sell, that's a different question. 



I 

! 

i 

MRS. WESTEN: Well, it is the Respondent's 

)• 

I’L’ *! 

position there was a forfeiture, that there was never 


•"' >j 

any performance of the contract. The action in the 


• 

1 

Court was based on the promissory notes. It was 

• 

A) 

« 

not brought on by the contract. 

. • 1 


A 

1 
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THE COURT; It's the Resporr-lont ' s position 
while Petitioner collected the sales price there 
wasn't really a deal because by that time the dog 
had died. Is that it? 

MRS. V-i’ESTEN; That's part of it. 

0 Was that judgment ever collected? 

A Yes, sir. 

Q V7hen was it collected? 

A It was in 1970. 

Q '71? 

A YES, "71. It' was compromised for 

Q That was the balance? 

A Yes. 

Q In other words, you collected $95, OOP plus 

$89,000, whatever it is? 

A Yes, $500. We also compromised another. 

Well, they compromised the other judgment for the other. 

Q Other officers? 

A Yes. 

THE COURT: It seems to me the problem is 
not related so much to that as to the fact that 
when there is a default nr.d.thc parties are 
entitled to retain the amounts heretofore paid then 
you make a new escrow and you've got a whole new 


ballgame. Whatever he Ixi^camc entitled to as a 


■ 
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result of tho. prior default is ordinary incorre. I 
don't see how you can avoid that. 

MR. JAFFE; My argument is-- 

TIIE COURT: You keep tacking defaults on. 

THE V7ITNESS : It was a continuing 
transaction, your Honor. The fact that you give a 
buyer an opportunity to cure his default by paying 
doesn't mean that you have a new transaction. The 
only thing new is you are giving hi;n a new opportunit 
to pay. 

* 

THE COURT: V7hen you raise tho price you 
can't say it was just an extension- That's the 
whole problem. Any)iow, I assume the agreement vill 
enable us to make a desision.- 

THE V7ITNESS: What your Honor refers to 
raise the price of that $24,000, there was no notes 
fox that. The was an oral promise to nay for the 
extension of tine, but an extension of tire is 
frequently in many contracts. 

THE COURT: That's right. 

THE WITNESS: That doesn't change tho ini tin] 
contract. It's the same stock, sane buil.ting, and 
basically tho same price. 

THE COURT: But your sellers changed. Didn't 

they? 




*1 
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THL •'•ITiIEfJG ; Tho sellers? 

THE COURT; I mean the buyers? 

THE VaTf.TSS; Ho. 

HR. JAFFE ; No, same buyers. 

THE V.'ITNESS: O'Conner and Van De Made • 


were partners in that. They were at all tines. 
O'Conner had no money and Van Do Haele who was a 
Guejenheim was doing the financial backing for 
O'Conner. 

THE COURT: Are you finished? 

0 The only transaction involved in there was 

the sale of those stock certificates and they had been 
delivered at the time the final pa^-mont x.as made and that's- 


!•; 

i7 



THE COURT; You mean after the corporc. tier, 
became defunct? 

HR, JAFFE: Tliat's right. 

THE COURT; I thirk you have to assume that 
you had a dead horse then. 

THE WITNESS; A lot of those World Fair 
tranaactions, your I.'onor, v/cre dead horses before the 
Fair was over, 

THE COURT; That's right. Mrs. l.'estcn's* 
point there in v/oll-taken. Py that time all you vrro 
de.tlinq w’i th \;ero pieces of paper. 


THE WITNESS: Whether a project is 
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successful, your Honor, it never affects the initial 
transaction, 

THE COUnT; That's another matter. I think 
in substance you collected your purchase price and 
whether or not /ou delivered anything is another 
natter, 

THE WITNESS; What I think, your Honor — 

THE COURT; Is that your point, Mrs. Vresten? 

MRS . V7ESTEN ; Yes . 

THE WITNESS: What I delivered was the 
original stock that I was supposed to deliver. That’: 
all I was supposed to deliver. I wasn't supposre to 
deliver any land or anything else, no material thiners 
other than the corporate outfit and the stock. 

THE COURT; Are you finished? Do you wish 
to interrogate Mr. Handelman? 

MRS. WESTEN ; Not at the present tine wit'i 
respect to this issue, your Honor. 

THE COURT; What do you mean? The presort 
time is now. 



HRS. WTSTEN ; Isn't it customary, your 
Honor, to finish the Petitioner's case? 

THE COURT: Are you going to cross examine 

him? 


MRS. WESTEN; We scent not to be disagreeing 


4 




on what occurred. 

THE COURT: That is what the Court felt 


right along here. The Court failed to see why 
there was any disagrecnent on what occurred. 

Thank you, Mr. Uandelnan. 

Petitioner's Exhibit 27, do you object to 

that? 

MRS. V7ESTLN : I object to it on the basis 
of relevancy and materiality and the — 

THE COUPvT: Do you concede that the 
corporation was a viable corporation on April 2 nth, 

t * 

1964— no, April 15th, '63? 

MRSk -t'TESTEU : The corporation did noi pav 
any taxes after 1961? 

THE COURT: 1 don't know. 

MRS. VOilSTEN: That is a question of law I 
would have to researcl:. 

THE COURT: This would indicate they v;erc 
doing business as a corporation in Texas in April, 

1963. Is that right? 

MRS. WESTEH: Well, your Honor, I would have 
to research the effect of non-payment of taxes under 
New York law. 

THE COURT: I am not talking about Eew York. 

Z am talking about Texas. . 

i 
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MRS. WESTEIi: V.’oll , I don't know what th.o 
corporation was doing in Texas, your Honor. I can't 
concede that which I have no knowledge. 

THE COURT; This will help you then. It 
will be admitted. 


THE CLERK: Petitioner's Exhibit 27 in 


evidence . 


MR. JAFFE; I call Mr, Robert f!. Trier.. 


ROBERT M. TRIEH, 90 Riverside Drive, I'anhottan, 

New York, sv;orn. 


1 a 


n 


DIRECT EXAJIIUATION BY MR. JAFFE: 

Q Mr. Trien, ara you familiar with the 

transaction pertaining to the notes together with the stock? 

A Yes, I was more faniliar at the time that 

it occurred than I am now but I recall tlie transaction. 

0 Were you sent dowi' to Texas in order to 

collect the balance of the monies due on those stock 
certificates and did you have the stock certificates with yon 
in your possession at the time for delivery purposes? 

A ^ Yes. I was .associated with Mr. Handelran in 

Sxncc rlr . O'Conner at that time had intended to borrow 

I 

i , 

I think it was a half million dollars from the bank in Texas, 

I 

some of which money was to be paid for the stock, and he 
'wanted the stock certificates available at the time that ho 



i 

k 

! 

* 

♦ 

I 

) 

I 

I 

I 


I 


i there as attorney for the corporation niqht facilitate the 
' loan. Ke negotiated with at least one ban’: in Texas but were 
. unsuccessful in settin 9 the loan. I did hav^ the stock 
cortif icatas \.'ith me at that time. 

0 You were ready and willing to deliver the 




• stocks — 


; ' THE COURT; Let me interrupt, Mr. Jaffe. 

i 

I think this exemplifies the problem the Court sof;? 



here. VJnen you v/ent down to Texas with the stoc): 
certificates in your poc’fcct there was as of that 
time, there w^is no non-def aul ted ayreoment in ctl'ect. 
v:as there? That was the purpose coino down thci-.?, 
was to start all over and set a nc-w loan? In o'w::;r 
words, the certificates no loncer v.’cre in escrov;, 
you couldn't take t!iein down there? 

THE V.’ITUEGS: That's so. 

THE COURT; Any prior escrow had been 
washed dovm the drain? 

THE WITNESS: If my moriory serves me I v/as 
in Dallas cn two occasions; one for quite some tire 
and one for a short time. 

TKE COURT; Irrerrpect i ve of that if you 


took the certificates down there on cither occasion 
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it meant that thoro was no longer any escrow? 

THE WITMESS; V.’cll , the reason I indicated 

that, your Honor, was that on the first occasion r.y 

memory is that thoro was an escrow in effect. That 

was one of the escrow agreements which is already in 

evidence. I was there not as the holder of stock, 

but to make sure that no improper representations 

were made by lir. O’Conner with respect to his 

interest in the corporation. The stock was being 

held by a New York bank who was directed under the 
• « 

terns of the escrow agreement to turn it over to ”.r. 
O'Conner upon advice from the relationship bank in 
Dallas that the loan cf a half million dollars v:hic-j 
Mr. O'Conner v/as seeking to obtain was obtained. Co 
on the first trip T did not have the stock 
certificates. Dut was the stock certificates in 
escrow pursuant to that agreement which is in 
evidence? I believe it was. Cn the second trip I 
actually had the stock with me after there v’as a 
default on the first and so on. 

THE COUHT: Proceed, Mr. Jaffe. 

0 Then the only thing that Mr. Handelnan was 

and willing to do was turn over the stock certificate:; 

!! to Mr. O'Conner at the time when he received the money and it 
would be a completed transaction? 


ready 


:! 
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_ ! 0 The only thing Mr. Ilandclr.an had to noil at 

' I that tir.e was the stock certificates thcDselvcs that were 
• : predated and that he had received part of the n^oney for? 

* Yes. As a matter of fact, when Mrs. 

■ Van Pe Maele was reproeented by ,•». chase, Owine and seme 

other name in a low fim here in Mew York, and Mr. chase 

*« • 

required we make representation as to the viability of the 
corporation at the time of the escrow agreements because he 
ranted assurances the corporation was in effect and valid at 
the time that the payment was made, wns to be made. 

Q Do you know of your own sources that Mr. 

Bandelman is lavq^er, that he does not deal in' business of 
stocks and securities? 

Yes , 

. t. 

® isolated transaction for the 

sale of securities in the Graphic Arts? 


question . 


I am not sure vhat you mean by that’ last 


THE COURT; I don't think that this witness 
is competent to answer that question. I don't think 
that is an issue in the case. 

MR. JAFFE; Well, the whole issue is whether 
or not there was capital gain. 

the COURT: That's right. It is not 
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predicated, f'r. Jaffe, on any concept f\T. Handolrar 
“ • is a dealer in securities. You will concede, Mrs. 

iS 

» 

■' Westen, Mr. liandeliran was not a dealer? 

IVRS , V.'ESTEM : Viell, I don't knew that he 

I 

• I , 

I- v/as a dealer in securities. 

1 THE COURT; That is not the basis foT the 

Respondent's determination? 

MRS , ’ffESTON : No , your Honor , 

' MR. JAFFE: Okay. Thank you. 

CROSS E>L?-MINATION BY MRS. ITESTEN: 

*■* Q Mr. TRien, v;as that escrow agreer.ent 

executed? That was not executed? In other words, the escrow 
was noi. completed at that time and there was no delivery of 
stock at the time you wont do\^ to Texas? 

« 

A VThich question "you want me to answer firr.t? 

1 c: 

0 ^ All riqht. Was there a delivery of stec-: 

■ to Mr. O'Coi'ner at the tine you went do\/n to Texas? Was tlio 

i stock paid lor at tliat tine? 

TO': , 

* ' A If you mean was the balance due paid so that 

*1 • 

p ! * 

, I deli^•ercd the stock certificates or authorized the bank to 
jj deliver the stock certificates? 

I 0 Correct. 


That balance was not p^id, no. 

MRS, WESTEN; That is my only quest icn, your 


Honor . 



1 



\r 


THE COUHT: Is that all? 

MRS. WESTEN : Yes, your Honor. 

THE COUFiT: You may bo excused. 

Mr. Jaffe? 

MR. JAFFE: I noticeiMr. Corbet, the aoont 
for 1961 in Court. I would like to ask him a couple 
questions on some of the reports. I vrould like to 
call Mr. Corbet. 

THE COURT; Lot him take the stand and tl'^cr. 
the Respondent can interpose any objection. 


\ 

I P. EHE CORBET, 9060 Union Turnpike, Glendale, 

i , Queens, Mew York, sworn. 


I 


L 

i ■ 
IV 


X J i 


LO 


MRS. V.’ESTEN ; Respondent objects to c^llin" 
the Respondent's agent as a witness on the grojr.tls |j 

that his work papers and his reports are privileged 
and that the burden is — 

THE COURT; Objection overruled and I will 
wait until counsel asks the question and then you 
can object. 


* ! DIRECT EMAMIUATION BY MR. JAFFE; 

. :! 

* ij 0 Mr. Corbet, you arc a revenue agent. You 

\ were a revenue agent at the time you made the initial 

•t 

: examination of the books and records of Mr. Ilandelman? 



A 


Yes, sir 


«ll - 




Is the accounting or auditing an exact 


• science? 

A 


A I don't know, 

MRS. WCRTEN : Objection, your Honor. 

THE COUr^T: Objection sustained. 

0 V/ould you say if you examined the sane set 

of books twice you would cr.nc out with the same answer? 

MRS. ViESTEN : Objection. 

* 

THE COURT: Objection sustained. 

0 Is it possible that you examine the naTno 

set of records that you file one revenue agent report end 
subsequently change it — 




MRS. V7ESTEH 

— • 


THE COURT: 



MR. JAFFF: 

i: 

• 

question. 

17 





MRS. WESTEH 

1 » 


your Honor. 

1? •• 

1 

i! 


THE COURT: 


.! 


^ I 


THE COURT: Hr, Jaffc, without some l>aais 
other than ju«^t the mere effort to show that there 
nay have been a different position taken at some 

phase of this examination where the Court 
assumes that is what you are seeking to show, that's 
totally immaterial and irrelevant, and the fact that 
the agent may change his mind or the Respondent may 




channo his nirid or Respondent may change his rind, 
and wo are concerned now with-- 

MR. JAFFE: We are concerned with rrccifics 

here. 

THE COURT: With v;hether or rot this is an 
installrent sale. If this is, whether or not the 
Petitioner is entitled to report it as capital gain 
and so forth. It makes no difference what scr.cbody 
may have thought it was on a prior cxaninaticn. ' 

MR. JAFFE: I an not going into the 
installment sale, I assume at this point the 
installment sale— I can issue’s monorandun of lav. 

THE -COURT: Are v.e getting to the boat. 

MR, JAFFE: The disallowances themselves. 

THE COURT: V?hat do you mean disallcv.-ar.cc:*?? 

MR. JAFFE: Changes in the amounts 
disallowed. 

THE COURT: It's up to the Petitioner to 
establish those at the hearing. If you have any 
basis to establish then, wo will take that, but you 
can’t establish them on the basis of the Revenue 
Agent's examination, whether he allowed them or not. 
In the first place we got 274 years. I think ycu are 
equally familiar with those rules. 

MR, JAFFE: That's right. 


r 
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HO 

THE COURT; Kha^ do you have? 

MR. JAFFE: V.’ell, all the books and records 
here at that tire, and v/hon you get an R. A. R. you 
get a total rather than specifics. 

THE COURT' There are specific amounts 
claimed in the return. If you want to go into 
eviaonce as to each and every one of those arounts, 
fine and dandy. Have you got your workpapers here? 

THE k .ITNESS; Ho, I don't. Maybe liiss 
WEsten has, 

THE COURT: The Court wouldn't admit the 
v/ork papers, if he had them. It's the taxpayers' 
papers. 

MR. JAFFE: Well, if we take his papers he 
disallowed certain items and ran off a total. We 
want to show the items are not-- 

THE COURT: Is this for the purpose of 
identifying the items? 

MR. JAFFE: That's right. 

THE COURT: V.'ell, the Court will call upon 
the agent to identify the items because there is a 
reasonable request where you are disallowing a 
percentage or an amount of an account why the 
taxpayer doesn't know what has been allowed and what 
teen disallowed rpocif ically , 


«7 - 


HO 


MPS. WESTHM; Your Honor, this ngont 
Pc*rfor:ned the audit only for the year 1^61. 

the COUPT: T tliink the stipulation covcrrj 
that to some extent. 

MRS. WESTCl: Yes, it does, it shovs ti,e 
a^nount disallowed. 

NR. JAFEE: Total ar.'.ount disallowed. That's 

all. 

the COURT: Kell, if you- let's take t'e 
boat. The Respondent says that on the basis of, 
prior years'he will allow twenty-five per cent up 
until, the year when Section 274 applies. From. 274 
you have to prove more than fifty per cent. 

Are you prepared to prove noro than fifty 

per cent? 

MR. JAFFE: Yes. 

THE COURT: Let's get Mr. Corbet off th o 
stand and get t'x. Handelman back on. 

PHILIP HANDEL MAN, previously sworn. 

DIRECT examination BY MR. JAFFE; 

. O 'i 

® W^udelman, you own a boat. Will you 

describe this parti -ul .' boat? 

« • I 

^ Forty-six foot sloop. 

■ ■ 1 

i Q A sailboat? 

i 


1 

1 •• 
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H’J 

' i A . Yes. 

J i! ^ 

ij 0 For what purpose do you use that boat? 

j ^ ^ have used the boat primarily for 

. ii 

I entertainment and promotion with the idea of croatina clients 
' and obtaining legal retainers. 

• i' 

> 

! Q What percentage of the time would you claim 

, i 

you use the boat for that specific purpose? 

' : ^ ^ would say that it is at least eiohty per 

cent of the time, and at no time has my family in any way 
participated. Neither my wife or children have ever none 
boating. They all had other interests and other diversions, 
and I have used it solely to cultivate prospective clients. 

® yoM belong to any golf clubs or ai.y other 

clubs where you can entertain or get clients? 


A All of my entertainment has been in the 

] : 

yachting area. I don't belong to any golf clubs, beach cluls 
or anything like that. Not only ha’^e I had a lot of people on 
the boat, but I can actually trace the majority of my foers as 


•1 


coming from people that I have entertained on the boat. 

(I 

‘j MPS . hTSTEN: Your Honor, wo are going to 

♦ 

,1 

I object to this testimony on the grounds of its 

ii 

vagueness and generalness. 

;| COURT: Objection sustained. 

*1 

j THE Win':ESSt I an prepared, your Honor, to 

tl 

ij give details. 

l 

.1 


il 
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1 

the COUHT; liavG you got a log? 

the v;it:jesS: The way I have done it, your 

• Honor, I have kept records, and to improve on ny 

^ i keeping of records ny office secretary has recorded 

; all of the invitations and the names of the people 

' i| who have been entertained on the boat from tir.e to 

tine, and as I say I can even coordinate and trace 

! the fees received in any particular year as to 

whether they emanate from boat entertainment or 
^ • • 
some otlior source. 

the COUHT: Do you have those records back 
in those years when you deducted twenty-five pc.r 
cent? 

^ THE WITNESS: Back in those years, I do net. 

I did .not keep any records of this kind. I have 

always refrained from keeping— your Honor referred 

to the word log. i think it is self-dofeatirg if 

you invito somebody on your boat or your hero or a 

:i restaurant to put their name on the chit the Diner's 

or American Express would give you. I had to 

, utilize other ways of keeping it, and I have turned 

the whole thing over to having my secretary record 

I those things, and she tells me they are coordinated 

^ not only to the diaries hut to the message Look.:; and 

. some of tno invitations of course arc in writing and 

.1 

I 
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iia 

w have copies of those. When the ertertainino vas 
up at tlic Anorica Cup-- 

TIIE COURT: How many people can you take 
on the boat ami entertain them comfortably, for 

instance, the largest number you can take at one 
tine? 


THE WITNESS: Normally you only take aryv.'hcro 
from four to six. When you take them up for instance 
to view the America Cup I can take as many a.-, twenty, 
and on those occasions I oven hired someone to serve 
drinks and take then out to see the races and bring 

them Lack and have different people come for each o.^e 
of the races;' ' 


1 - 


n » 

A I 


THE COURT: Do you have any records you want 

to offer? 

0 To go into the detail before I offer :hc 

■ record — 


> 

• *. ■ > 
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THE COURT: In view of Mrs. 
I think we arc primarily interested 
what records there may be. 


Westen's oLjrccion. 
in the records, 


MR. JAPrZ: Mr. Handelman u.ses the boat for 
races, and some of the people he has as a crow are 
unpaid and subsequently become clients. 

IhE COU.vT: That is a pretty common practic' 
THCWITNESS: I don't think thore/cver much 
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question that the golfers utilize thoir profession 
to become successful insurance agents, utilize their 
profession for pronotion. i confess the race part 
of the thing does ne a great deal of good. 

the COURT: As ono who cot through v/erki.-.g 
up to seventy-four feet, down and out of it, I oan't 
conceive being able to attract by way of 
ontertainnent on a forty-six foot sailboat. It's 
not really equipped for cocktail purpoccs.. 

THE WITNESS: Let me say this. This is a 
faiT^ous boat which has won everything including- the 
Ber.-nuda. it is a very confortable boat. It slcens 
six people, and* has a corrplete galley and excellent 


bar. 


the COURT: All, Mr. Handelnan, by sailine 


boat standards. 

THE (.-ITOESS: Ves, your Honor, tut thcro is 
muih r.ore foolnntlon to cono to a lajutan on a 
sailboat than a larso luxury boat. . It nay not bo 
the basic comfort perhaps but people like tl.a 
adventure. Hy theory has always been wben you invito 
people on a sailboat you have achieved the desirr.l 
result sonotine even better when they don't accent 
your invitation than if they do because you miptt not 
pooplo Who arc sick, but we handle that by entertainlnc. 


/ 



1 
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a cocktail party in the dock. 




THE COURT: Do you have records for those 

) 

' 

' •! 


years and expenses? 

J» 

t t 


the WITNESS: Yes. 

• 

- ■ 

, 

THE COURT: The prohlen as I see, Mr. 

• 

» ^ 


Handel.-nan, and I am familiar somewhat with your loat. 




is that the Bermuda races, Nev;port races, if you add 


», 


that into the overall amount of tine or the 

) 



proposition of the expense allocatablo to that 

\ ; 



activity is ccncerred, if you want to trv to surr.onrt 


' 1 


it, I will let you trv. 


• 


the HITHnnE, tet ne say this: All of the 

) 



costa of the boat operations are paid by check. 

• 

t 

. 

There is no question about the amount of the costs. 

m 

■ft 



Ifs true i,hen 1 say e.iqhty per cent that is bec.-,u,!e 

k 

) 

\ <J 


I would say that I certainly devote twen‘v 


T 

^ ' 

« 

per cent of the tine to racing and even though sonr. 


*> "J 


of that results in publicity because we have boon on 


«k. J 

1 


the cover of Skipper and had writeups in the ynchtins 


■:o ,j_ 

1 


nagarlncs, the Times, and we have 'been in the 

« 

. ■' ■! 

1 


National Geographic during the years in question here. 

m 

(i 


I don't think that, especially in the case of a 


'} 


lavT,cr where he can't ad-crtise since, your Honor, 


.1 


it's good advertising-- 


.) ■’ 

t 

!■ 

•i 

’i 


TIIU COURT: I'm not so sure, Mr. Handolman , . 

1 

■ i 
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you con take the deduction on that basis. I think 
you are talking about entertainment, that is ono 
thing. If I bought the Hope Diamond, maybe I'd 
got some publicity as a lawyer. Do you thin’: that 
gives me a deduction for buying the Hope Diamond? 

THE WITNESS: Probably not. 

THE COUP.T: Do you have records to show 
how you used this boat covering the dates and the 
hours? 

THE WITIIESS: Yes, sir. 

THE COURT; Do you have those? The Court 
will receive them. 

THE WiTlIESS; I see my secretary has made 
a synopsis of them. I think she has a record of 


them. 


THE COURT; Lot's see. You want to j'vit 


your secretary on the stand? Let's let h^r 
testify to that. 

Do you have any questions you want to 
ask the witness? 


HRS. WESTEN : No, your Honor. 


‘j JOSEPHINE ADKIN, 2400 Hudson Terrace, Fort 
1 Lee, New Jersey, sworn. 


DIRECT E.X.VMINATION DY MR. JAFFE; 


I 


~ 9 ^ - 


1 ■; 
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THE COLRT: On the ten-day report hou eurh 
tine did you give this case? Was it one hour? 

MRS. IJESTEH: I don’t recall whether it v.as 
one hour or two hours. I think two hours. It was 
miscstii.iatGc] . 

THE COURT: You nay proceed. 

o We will start with the calendar year Isa. 

During that year what records have you got to show that 
clients, prospective clients were on the boat? 

the COURT! Let’s put it differently, what 

records do you have to show the overall use of the ■ 

boat in t.’>c year 1951? what percentage of that 

overall use was used in connection with the ta.^p.v.er’s 
busincas? 

THE WITNESS: I have telephone nessac hod s. 
I have Uandolnan’s diary and I have a sunnaiy. 

the COURT: Does Mr. Handelnan’s diar: sho. 
every tine ho went sailing? 

the WITNESS! Yes, it does. 

the COURT: You made a sunnary from that 
showing everything? 


- t! 


THE WITNESS: 


frotn 19G1. 


Yes, I did. This Is a ru: rary 


THE COURT: Lot's nark that for 
identification. 


I 

I 
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THE CLEEK: For identification Poti tiomr ’ 
Exhibit 28 . 

Tt'E COURT; Is this sa'’ir.ary of every tire 
when Mr. Handclman went sailing? 

THE V^TNESS; Ho, sir. 

the COURT; Just a sunnary of the tiro ho 
went sailing with people? 

THE V/ITNESS; Yos, sir. 

THE COURT; I an afraid this doesn't shew 
what the percentage may be. 

MRS. V7ESTEH; May v;o ask some questions 
about that. 

THE COURT; V'es , you nay looh at it. I 

don’t think It proves anythinr,. l haven’t arta-ltted 
it yet. 

MRS. V.’E.STEN. ,.rny I ask Khen this sun,n.-.ry 
was prepared? 


THE WITNESS; Prepared about throe v;eek! 


ago. 


MRS. WESTEN; And as your Honor said — 

THE COURT; Mrs. Wes ten, if you want to bo 
technical about the objection, I will overrule you. 
The witness testified she not the report there. Vnu 
esanined the records, and this is a smeary that -hr 
prepared from the records. As such it’s being 
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offered. Do you object to it as such? 

. 

:l 

\ 

MRS. V.TSTEri: Not as such. 


• ' 

THE CLERK; Petitioner's Exhibit 28 in 

% 

i 

evidence . 



THE COURT; Do you have a surrunary for 196 27 

• 

.t 

THE WITNESS: Yes. 


• 

THE COURT; We will mark that for 



identification. 



THE WITNESS; I think, your Honor, you ni<-ht 


•» .* 

be interested in also letters from pecnle that have 


11 

turned down .-Ir. Handelnun's Invitation to the ,'jnerica 

- 

1 • 

Cup. 

- 

1. • 

THE COURT ; I don ' t think when somebody 

« N 

* - 

turns it down, that becones a proportionate part of 

^ ; 

^ • 

t «. 

the use. 


« 

THE WITNESS: No, but I have a list of the 


^ r« 

- • * 

people invited. 


1. J: 

i:- , 

t 

THE COURT: That the Court will have to 
exclude. This is a sumjnary for the year 1962. Let's 

« 

' 

nark tliat for identification. 


1 

■I 

THE CLERK; Petitioner's Exhibit 29 for 

• 

- li 

identification. 


- i! 

'' li 

ii 

1 

THE COURT; Do you have a sumary for the 


1* 

•f 

year 1963? 


'“i 

1 

THE WITNESS: Yes, sir. 
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THE COURT; 


THE CLERK: 
identification. 


[7.3 

Hark that for identification, 
rotitioner’s Exhibit 30 for 


THE COURT: Do you have a surrmary for tho 
year 1964? 

THE V7ITHESS: Yes, sir. 

THE COURT: And one for '65? 

THE WITNESS; Yes, sir. 

THE CLERIC: Petitioner's Exhibit 31 and 32 . 

THE COURT; These shov/ the occasions in 

$ 

which Mr. Handelnan entertained clients or 

f 

prospective clients on his boat; 

MRS'. -WESTEN ; Ma>’ we establish, your iror.o.v, 
v/hethor or not all those were prepared just a fev/ 
weeks ago? 


THE COURT: These purport to be sur.nario 
of the records? 

THE TITNESS : Yes, suiunaries of recordr, 
books. ' 

TilE COURT; Just a surjnary of what t!:e 
witness has before her. It's very helpful she 
prepared' it in that way. 

All right. How, we cone to the other 
entertainment. What do we have on the other 
entertainment? Thnt win be received in evidence. 


I 
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THE CLEPK: Petitioner's Exhibits ?.n to 32 
in evidence. 

TliE COURT; The nuiPber of people invited is 

i 

not — does not have any relationship to the use of 
the vessel. The Court will so rule and give you an 
exception, Hr. Jaffe. 

DY HR. JrvFFE: 

■ 

0 Would the diary show the numher of days that 

the boat was available for use with Mr. Ilandelman as the 
skipper? 

A Yes. 

Q What percentage of the time, of usable ti.r.o 

would i'ou say that Mr. Handelmaii had clients or prosncctivo 
clients on the boat? 




^ ^ ti 




MRS. v;eSTEN: Objection. 

THE COURT; Sustained. 

MR. IIAIIDELIIAN; If I may interject since you 
arc familiar with boats and take judicial notice of 
the number of vreekends which are suitable for 
entertaining on boats. We don't invite people out in 
May when it is cold. 

THE COURT: That's right. On the other 
hand I think you have to assume in 19f2 for example 
you would bo somewhat reluctant to keep a boat if 
you were going to take people out seven tines during 




the course of the year. 

THE WITNESS; I think after the parenthesis 
there in *C2 v;here I vould like to add this as the 
extontion to that list, the T^erica Cup races wore 
in September, '62. 

THE COURT; I knew. That is one occasion. 

THE WITNESS; The boat was up there throe 
or four weeks. 

THE COURT; The Court realizes that. The 
Court was up there also. This is on a day to day 
basis. How often did the taxpayer use the beat? 

What part of that v:a,s for business purposes as v.c* 
get down into a question of a enumerator and 
denominator. These are all admitted as stimmaries 
from the diary. 

MR. H,'\NDELIU.N : '.'here are only twelve 
weekends available, your Honor except during a period, 
you take it south or something like that. 

MR. JAFFE: VJill your Honor sot a brief 
showing the enumerator and the denominator for each 
year predicated on the years — 

THE COURT; I don't know. 

HR. JAFFE; We will stand or fall on the 
percen' ago of time that the boat was available for 
use together with the tine that it was used for 
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entertainment 


purposes. 



THE COURT: Let's get to the other 
entertainment . 


MR. JAFFE: If we were allowed to examine 
the agent's worksheet to determine whether or not he 
examined these or allowed them — 

THE COURT: Let's recess and why don't the 
parties get together and go over these, Mrs. V.’esten, 
get the agent to go over them and let's see whether 
or not the taxpayer has some substantiation hero. 
Let's allot it to him and not go through the trouble 
of coming before the Court. With respect to the 
boat expenses I can't be too critical to the 
Respondent. The Respondent allowed twenty-five 
p?r cent for the years '61 and *62. The exhibits 
the Petitic*ner show very, very few 
occasions in those twe- years as compared with 
subsequent years showing less than half, then you 
come up with '64, '65, and irrespective of the reasons 
Mr. Handelman, sailing in Ncwiiort races or something 
like that, this Court would not regard as using the 
boat for entertainment. If you sail in races that 
tine has to be deducted, and I don't think the 
Respondent would seriously arnuc chat the boat wn.‘ 5 n't 
used to some extent for promotional purposes. 





[loj 

Unfortunately when wo get to '63 and *64 it han to 
be r.orc than fifty. 

Now, we have the sane prohlcn in 
dependency canes. If your son was drafted in 
Scptcrnl)Gr, how will you prove you provided for rore 
than fifty per cent of his support? 

KR. IIMJDELMAN; The only reason Rosponf'ent 
allowed twenty-five per cent, and this is by her own 
admission, in the first two years, that has teen 
allowed previously. 

• THE COURT: That's right, Mr. Kandelrr.an . 

The agent can always do that. Ho wouldn't be 
required to substantiate having allov;cd that. 

MR, HANDELMAM: I an not relying on what 
v;as done in some prior year. *?h-it I an trying m 
point ont is if you calculate those dates, taV.e 
tie available season, and that's the basic way to 
find it out. You don't entertain peoole ir the 
boatyard when you are fitting out in April or ’’ay. 
You entertain 'durinci the major twelve weeks. In 
other words, you wouldn't have had then aboard in 
that tine. The dates are there. They will «ho\«f 
that the prime tire of the boat was used for 
entertainment. 

THE COURT; That may well be. 
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MR. HAIJDELyjvK ! If you look into the Ictor 
years I am sure, your HOnor, you will find we 
sometimes enlarged the season a little bit by taking 
it d™-;n to Chesapeake and in current years I am 
taking it down to Florida and entertaining there. I 
can say to you I have some Florida clients out of it. 
I don’t know hew you can do any bettor than take the 
available time and you can follow those v/eokends 
because it s pnirarily on weekends with the exception 
of a few cocktails or something, scmecne who , you 
know, doesn't like to actually sail, have thorn un 
for dinner cn the boat because as I said v;e have 
good facilities for that. I don't know what kind oT 
boat your IlOnor is referring to, but certainly tb.cr(' 
lias been more entertainment done on sailboats in 
recent years. That's what the gicnour part is. I 
submit it may be a sneaky way to practice law. I do 
think utilizing a little glamor, giving ror.eLody v.’’'at 
they think they want — it may be your tie or the 
curl of yo»ir hair — I don't know how one selects a 
lawyer, but T have been fortunate. I have had a fc\; 
cases on the books that involve millions of dollars 
coming directly from that field, and after all, I 
hit on this idea some year.** back, and I am now roallv 
for the first time cashing in on this program bocav.j;e 
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that's where r>y analysis was that people in th.o 
boating field, just as in the entertainn^ent , 
manufacturers and so forth, those are the perele 
who spend money. If they spend money they have 
money, and they make good clients. I have some 
darn good clients out of it not only in this area 
but in Washington, the South, around the country. 

THE WITNESS; I would like an opportunity, 
your Honor, to testify to the names of some of 
these clients, 

THE COURT; If Petitioner v;ants to subjnit 
® of the names of the clients, I assume ti.at-- 

JIR. H/dlDF.LJ'JMJ ; I‘ assume that all theso 
you listed as being entertained are clients. I-: 
that right? 

THE WITNESS: They 'ien't all beceme clients. 

THE COURT; The problem with prospective 
clients ts everybody is a rj'ospoctivo cliont. 

MR .HANDEL? U'N ; I would say the batting 
average is better than fifty-one. ' 

THE COURT: I am quite sure it Is. 

MR. HAN DLL? IAN ; I want to nay there ir. a 
case in the office at the present time the result of 
a man who was a crovman on the boat — will ycu 
please allow .Vrs. Aclkin to testify to that. 


I 

t 


i 
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THE WITNESS: There are several thinqn 

that might help you substantiate this. Mr. 
Handelman is a meml>cr of the Trial Lawyers' 
Association, has been for many years. Mr. Dangcl 
has personally requested Hr. Handelman to bring 
his boat to Massachusetts, the Massachusetts 
area to entertain other members of the Massachusetts 
Trial Lawyers' Association. Mr. Handelman has done 
so and has entertained them, and we have received 
through the years many cases referrals directly 
from Boston and from Hr. Dangcl. 

THE COURT: Let me ask you this: Was the 
sane boat involved in -he prior case? 

MR. HAliDELMAN: No. 

THE COURT: Was the use of this boat any 
different? 

MR. HAJiDELMAN ; It's larger. 

THE COURT: How T^nv years— v/hen did you 
get this hoat? 

MR. HANDELJ-^.N: '58. As I went along I 
. learned more about how to utilize the boat 
in entertaining and so on in such a way as to get 
some results. You don't learn that in a day. 

THE l/ITNESS : If i nay continue, ^?r. 

Peter Weinberg, who is an avid boatman is also 




prcsidont of Propulnion Systons crewod for Mr. 
llandelinan about the early part of last ycarr and 
Mr. Weinberg became a client of the office, and 
now as a result of that v.’o nov; have one of the 
biggest cases we have in the office v;hich is 
Propulsion Systems and related suits throughout 

the country, one in New Orleans, and I can go on 
and on. 

MR. IIANDELM/uN: Go ahead. 

THE COURT; Well, we have a two“fold 

here. We have a different problem. I 
would reconmend for the future you keep much more 
meticulous records. I am not so sure whether even 
the best records do any good any loncer. 

MR.IJANDELMAN ; I think our records, wc 
have plenty of records, but I have purpose] 
refx'aincd from asking™* I have seen many people 
ask someone to sign a log . I think you defeat yenr 
purpose . ^ 

THE COURT; I think you know Mr. Henry. 

He asks you to sign a board and nobody minds. 

THE WITIJLES ; I agree with your Honor. 

Mr. Handelman, and I asked you to keep a log. 

MR. 1I/UIDELM7H ; You don't create the 
picture you want to. 


i 
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THE COURT: Try to soe if you can ro.solvo 
the expense issues. That will leave one issue for 

decision, in any event, do you want to close the 
record as it is now? is there anything else? 

MR. HANDELM 7 iN: I v/ould like to testify 

also with respect to fees in connection with thic 
boat. 

THE COURT: I think. Hr. Handelnao, v/e 
can assume that the entertainment of those listed 
on the summary prepared by your secretary, it's 
actual clients or reasonable prospects. I am sure 
you are not taking out economic opportunity 
lavvyers or anybody like that on this boat. 

MR, HAIiDELI'AN ; What I want, your Hone;:, 

I want to show that not only those listings arc 
not just prospects. These are people that I can 
tell the proportion of the cross of my fees and 
what cones from the boat is far— I would say it 
is easily seventy-five percent of the gross of rv 
fees can be traced directly to this boat. That is 
a pretty large percentage. 

TtlE COURT: IS you want to 90 throuqh t!-.o 
fees that you received during the year in question 

and identify those as having been out on this ho.it 

MR. IIANDLLhAN: I would also nake this 
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point; For example, sorre of the fruits como n year 
or two later. This year w'e had a docent gross of 
over $300,000, and seventy-five per cent of that 
can be traced directly to the boat. It didn't 
occur in one day. You don't take someone out in 
July and necessarily get a piece of business tJ^at 
year. 

THE COURT: Suppose you sit down with the 
Petitioner and see if that's the correct statement. 
We have to take another look at thin. 

^!RS . WESTEN: If they have the evidence, 
v;e will be glad to take a look at it. 

THE COURT: That kind of deterninatier can 
be made much better with the parties sitting c'ov;n 
reviewing v;hat the Petitioner has. Let's recess 
and the parties can report back during the covrse 
of the calendar up here as to whether or not ycu 
were able to resolve this expense issue. At that 
tine we v;ill set the br.ef date On the principal 
issue. 

MR. JAFFE: How long is the Court rittina? 

THE COURT; The Court will be here all 
this week and at least part of next week. 

MR, JAFFE: We will haw that time? 

THE COURT; Yes, but I recommend you do it “ 
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as expeditiously as possible. 







Thank you. 


[Certificate of Reporter omitted] 
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Th!Mji,K’rr<; Phllir. !I • 

J , .hiiip iinDclolmfin , 

■ find Katdt.T iir no o linen. 

HIU J/.KPIi: il.rmfin Jrfre for the petitionera 

MHr. V..rrK:,: Mr.lon ro. the .„ponUc^=. 

Tll>; COWn-: All 

Preeetitlnr: this ease when we .•eoeeeed before. 

WESTKM: Yes. 

THK COWTi Continue, Mr. JelTe. 

Wi. JAPKE: be have reached certain eanclucion.a 
relative to s,e,e of the disallowances, and i thin. .Mrs 
^■-ten outlined the,. And in reference to the Craphic 
Arts, we've oRi-eed that -iSS.OOO was reported in '61; 
that -I^IIO.OOO was-ra have seen reported in '62, bat at 
thi., point we have no reerd of it. We can't find cut 
"dether or not we did report it. mo that we win 

concede its having been aiinitted in '63, ? 30.000 had 
been received and reported . 

KH£. WEETKN: I'd like tc qualify the one far 

• 63 . merely to atete that we agree that '63 shall ha 

deemed to be the year in which the .1,30,000 is tawable. 
the COUHT; oIcov. 

MI^S. WKSTKN: And wit-h «« 

•“na with respect to the other 

od.Justnenta which wer<» ^ ^ 

icn were .ettled between the partieo nt 
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0 cotr.’rr'.'ncc '.’oll'mlr:;: t;fio initial hoaninn of thta 
crr.o, we'U 1 i.vc to reati into tho record -- 

T»F, COIIKT: (Inne rrupt inr* ) /\ii rlr;ht , thank 

you. 

r-WJ? . V.'KCTEN; — i'or the year 1961, the petitionera' 
concede propriety of the ad.lustmentc settinp; for aa I 

4 

t 

itemo A throuf^h I) and Item E of the statutory notice ; 
for said year; that Ls, that the following adjustments ' 

I 

are conceded by the petitioners: Gross receipts should 

I 

be increased by tiie amount of ^ 2 , 6 ll; wages, the deduc- 
tion'for wages diminished by the amount of $ 955 . 76 ; 
that the adjustment for office general expense in the 
a nount of $ 2 ,^ 08‘.'^»1 is proper; that the' reduction in 
commission expenses in the amount of $ 2 , 777 . 8 o is 
proper. | 

With respect to adjustments E and G for I 96 I, ! 

the petitioner concedes the cenitellzation of certain 

I I 

expenses incurred and the change in the useful life 
of the boat for the purposes of depreciation, but the i 

I 

parties hove agreed with respect to the remaining emountr/ 

that the petitioner may claim a deduction for 60 percent [ 

1 

of the amount of such expenses and 60 percent of the • 

annual donrcciation os recomputed; that is, 60 percent 

1 

of net oxoenaos of $1,321.7^4, or $793.04, and 60 oercont ' 

I 

of the annual depreciation in the amount of $ 2 , 937.50 I 
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or .T 1 ,762.50 


1 

-itli lo cJ .'un t-ncto. ••• , other promotion iuid j 


• tp G 0 X nrrc* r t cir^o t*hrk * i_ 

tho parties have agreed 


Mint Siil-.loct tj the autmissien ot the petltionep'o 


ect'ulevlt. me i-etltlener phell te oUokcU a dedactio,, 


for one half ef the ament uisollwod In the atatetory 


notice, and that is, for 75 percent of the amount 


Claimed, or t3,203.63. 


With reapect to adjuatment II,- the partiea have ^ 


agreed that the petitioner ahall be allowed an additional' 


deduction for rental expenee of one half of the amount 


dlaallowed in the atatutor; notice or 75 percent of 


the amount cloimedi chat is, ^ 900 , 


With respect to edjuitment i relatinR to medical 


expenses, thia is a mechanical adjustment which must 


await t ie final determination o." thia case. 


Per the year li )62 the parUea have aRreed that 


as in the earlier year, boat experioes In the amount of 


i*! ,796. 92 may bo olloweu to the extent of 60 percent 


Of the amount claineu, or m 2 , 878 . 15 . 


The pertlca have not apreed to tho allowance of 


tho WB9.62 of other entertainment expenses which wa„ 


dinollovged . 


V-ith rojpcct to adjust rent C, the parties hove 


oRreed thnt ohl..|ect to the aubmisnlon of the petUionor'o! 
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effinovU, ihe nctiti'nef r.t^y clclm as an aciait Ir ntl ' 
dcu^clioM $600 .!• *-,hc crrunt disallcwed in the' autut ^rv I 
notice as a oednction ro:- potty caoh oiTice e:;poi..o; ' 
that Lm, mot tiicy :roy claim a petty cash office 

expense uedoctim for the year 196 ;^ in the amount of 

$3,250. 

P’or the year I963, under adjustment £, the 

I 

petitioners oonoede the disallowance of unsubstanticted i 
promotional esnenses in the amojnt of ?2,083.ti'l. The 

other ao.)ust;nents for 1963 are either mechanical or 
are unacreed. 

f 

For the year I 9&1 with respect to adjustment A. 
the taxpayers concede the -ilaaiiowanoo of cash expenses 
Ilf the amount of J500 and they also concede the dis- 
allowance of claimed i;ift expense in the amount of 
tit 113 . 81 . 

Hath respect to adjustment B, the parties have 
apreed that as in the year 1962 , and subject to the 

sutmlsslon of the petitioner's affidavit, the petitioners 

* » 

may claim as an additional deduction $600 of the amount i 

diaollovied in the ntututory notice for petty office ! 

expense; that is, that they may claim c petty office 

expense deduction in the emount of 44.675 I’or the year ' 
1964. j 

! 

The romuinin.r ad Juatnicntn for the year 196^1 are !“ 
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eltl'.rr i.t.jji c<j rt/ill ori irj.suo jp opy :r. 5 chcr.J.jii] 
cr.fi -..'ot u'-vciV. ihc Jolep.:;Lr.£!-.ior) -jl' this ccr.e, cr.d 
-he ..i ie Ls tP'.’o vi^tr. .■ospcj*: to both au justments 
promsf.'d for the year 1965, 

T:Ii£ CO'Jl<r; is that correc t, M:* , JaiTe? 

MR. JA?1<'7.: Toiit is rirht. 

THE COURT; Thanlc yoj. 

You may proceed, Mp. Jaffe. 

MR. JAFFE: In Pe fere sob to the Graphic Arts 
case. I'd like to submit on affidavit op a statement 
of lav.’, briefs and law in reference to Graphic Ar:s 
e:{plainin~ o'lp po.sition on the case entirely, 

ruh COURT; It will be received. That will not 
b<* an exhibit. It will be treated os a trial merrre.ncu: 
Give a copy to the respondcr^t , . 

Does the re.spondent have a copy? 

MRS. '.'.'KCTEN: No, sir. 

IHE CC'uRi; mis will le a trir.l memorancum. 

, HANii/.L;'b»*J: Y'jnp lioncp, irirht I bcppovi that 
file— d-es it hove the Co-.ipt decision <>0 the Urephi; 
Apts, and If i may boppov.' tiiau? 

THK COURT; Yr’r (ha!:nlf • to .b-. ’h: r,dc 1 nun ; . 

MR, JAFFF; There Is one other thin* I'd lix* 
to IrLnr: to the erupt '.«? attention. In a decision .luted 
Jontiary 25, loyo, t'lc court admitted into oviUeno' on 
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Jr.n :or7 25, 1972, M.c "mhc; Lr.fio r. of the claino in rela- 
tion to the balance and the p;jrohaae price of certain 
ctoctCo nold iy plaintiff to th.c dcfcndanta -- 

MHG. ■..’UGTK:.'; (intorruptinc) Objection, your 
Honor. Th.ia is ar::uT,entative and its proper place Is 
in the brief. 

MR. HAMDELM/'.N; It is not art^umentat ive . It is 
offered in evidence. 

TxIE COURT; It is in evidence, 

MKi> , V/EGTEH; Then it s peeks for itself. 

MR. J/-EFE: I ,jjst wanted to point, out in the 
first parar-raoh there, under >ndre Lupiano, L-u-p-i-a-n- 
on Dane 1 atartinc; with the word "plaintiff'.' and 
dov-n to the word "incredible." 

I would also like to subsjit exhibits in referince 
to the boat expenses and I'd like to summarise that 
durinr; 106 l — what we've done here is take only those 
people on the boat that have turned into profitable 
clients, with the amounts received to date. Vic have 
omitted completely those that haven't materialized os 
to turnin.^ in fees os yet. t-.;t durln?; the year IQol 
the taxpayer deducted ^7, 858 . 99 for the use of the 
facility and grossed between 196 I and I971 •'?142,895 .90 
on a result of those oeopln on the bout, 

THE COURT: I was finurinr It out, Mr, Jaffc, 
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io i! 


:j and i‘u to nn uicc Mr. Jli..ndcln&n was Ion inf; money 

• t 

ij r»n tiio deni overcll. 

i 

'I ^ MH. J/.i-FE: •..V-jll, I don't think no. At, a result 

‘1 

« , 

I of thin we'd like to ruhmit tliin. • 

j ^E3. LVE.ST.'u'i: Vi.? are roLnr; to object to the edrnin- 

11 - 

Sion of this summary in eviaence. The underlyini-c 

,1 

jj documents are not in the courtroom we understand, and 

i; 

'j we have not seen them. 

i 

Ij THE COUF'tT: Objection will be .sustained . 

j MR. JAPFE: May i put this in evidence as an 

I 

I exhibit and I'll have Mr. Handelman testify? 

J THE COURT; The witness will hove to testify 

first before the exhibit can be marked. • it can be 

•i ' 

j. marked for identification, but whether or not it's’ 

I admissible is another matter. 

‘I 

li 

I THE CLERK: Mark for identification. Petitioner's 

I exhibit 33. 

(Summary of boot expenses is received and marked 
Petitioner's exhibit 33 for identification.) 

MR. JAKPE: 1 coll Mr. Handelman. 

. THE uOURT; Mr, Htndelmcn, before you're sworn, 

I Was doinp; some firurinr here on the sale of the 
Crijohic stock, I realised that if the sum of ^^40,000 was 
reflected aloni; with the sum of .^25,000, durinr cn-.-c 
five yearn you would have sustained e not loss o- a 


I* 
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I * 

fi . * 
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ii 
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il 
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[il 


reni'lt or* ♦jhr iv’r.otl':'' •>r lew. ir? that the way you 


f*i:ru:'o It? ‘ j 

i 

I 

.’I.l , H/.Iil 'Hij.Vi h ; I cen't enriWer* yojr H^nor, in 
partlc !lcr yeerr. TVie'^e have heen sone yef’s when 
1 'r.&d fi iosn, yen. ! 

' ' I 

I 

THE COUiiT; i think it would almost oomo out in 


every year. I 

I 

HANDHLMAN: I can't te specific on that, ' 

I I 

your Honor. Not in every year, but it would have 

nothing — ! 

, I 

THE COUHT; {interruptinr ) i came out with an 
averare of ^^3,200 a veer without talcinm into account 
how much of it came out of the sale 'of the Graphic 
Stock, 


MR. HANI)ELMj>N; 


Honor, 


1 clidn'^t return that file, your 


HR, JAPFE; Yes, t 'net's returned, 

MR. HArJDKLM/.N; Fy the way, on that file I notice 
In addition to--in Judnje Lupiano's decision, in which 
he mentions it's from the rale of stook, he also refCv-n i 
to an Aopellatc Division decision in the companion cane, 
that of Dr, Solomon,- ard the name facts end lepeats it 'r 
commercially, incredible. 1 wish your Honor would read 
that Ai^oellote Division decision as well, 

THE COURT: fwoar Mr, Jlandolman in, please. 

^ - - - - ----- 
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Wi. iii'.VLi aL.’-’/I.': I v.'oT aworn the other cloy 
‘liiK 'i'l.e witMcos .he3 been sworn. 


DCl 


P H 1 L 1 ? 11 A IJ D E L M /» N, previuualy sworn, 

I 

I 

resumes . i 

i 

THE WiTNEr.C: Your honor, what my secretary. 

Miss /tkins, hon done here is te'<e .Just a few of the 

I 

I 

names of persons entertained in a porticulor year, 
and following; t’nrouf^h on our records she has indicated 

I 

that, subsequent to the time of that entertainment each 
of these persons listed paid us fees and has taken 
that ri^ht down,- -I see, to 1971 . /nd. the fees in eccr 
•of the years, particularly '67, '68--well, it starts 
before that --we rr substantial fees in each of the year? 

03 a result of that. The earliest I think is '63. 

And I'm prepared t '• testify os to these particular 
people and the fees in the years in which they paid 

the fees . ! 

• • 

, V.'EETEM: Your Honor, the underlying documents 

•I 

ofain from this alleged summary are not in evidence. 

This information has been subpoenaed by the respondent 
end is not produced in the courtro-^m, and we ob.lect to 

• f 

tentim'^nv nlon<^: those linos witnout lievini’; the original 
records here witlj which they con be compared. ! 

I 

! 
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Tlin : ’;'hc cr*i-if;ai recordn vjcre Lroj'ht 

ho :*o ct tf.n Irnv. rprirLrri, 

AAb . 7! They were not shown to the rcnpon- 

dcnt . 

THh V.'lThKTr : /.nd they incJ.'jded not only diarv 
entries but rlso telephone entries, end Miss Atkins 
had mode summaries which were placed in evidence, ir 
my memory serves me, and she was questioned by your 
Honor separately, 1 think, as to whether those were 
based upon the records which she had in court. 

'1 think someone, I forret who, complimented 
her on havinr; summorieed them so she didn't have to 
turn all the pot-ee-. So I think they ere in evideni^e. 



I 
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v. i.\. : .-.ell, i'm prrparod to tootlfy, 

.''•Jr* I have swffMcicnt, rccorcJr-- 

tar . iinw-r -ptlnr:) They heve been 

sobnoet'f erl, vn-jr ll nor. They r.hould be hope. 

TiiK .-.'iTI.'iv : I heve recerd.o here of the rccelptr. 

of thene portios-lnr fees. 

THE CoiJRT; .vrll, if you hove them, let respondent 
see them, 

THE WilTliEi?: Moy x toice them one by onev 
Here In »Mre , Chopin, for instence-- 
MKS. '.-..ir.TKN: (Interrontinh* ) Mr. iiandelrnen, 
these are .'nst pencil nototions, aren't they? 

THE ‘.'ITlIEff . This Is the wey I write, Mrs.' 
V/esten. i do not mointoin a boolckeeplnc deportment. 

The Internal Revenue has not provided me with those 
funds. 

I hove this bock shoKinr: richt thr-ufth the fur ds 
end it lists every fee I received, includin:: if there 

on occasional cash fee, which was darn seldom. ! 

But all of these ore fees and oil of the.se went into 
ny cccoint. They .start with the year lo6l and yo rirht 
'JP to 1?71. if voii don't like pencil, I'm sorry, but 
that's the Way it Ir , 

Thin is a little Mack l ook i Icep in rv desk. 

Thin In nnn rnc-rd i manlaln, „ml you cnr. q.jeatton me 
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D!] 


yo-.'* her*'*;':: c'>r:tcr)i, It. I kn'^w oil tue 

rn-’:'' . 

M:r, I” V0’;r il">nop, ’.\’o'd like the 
wh'le little lock ociolttcfj Ir? cvlclorrce. 

TiiK :-.ii rv-ht. 

TH'!: COTj*ri’; It will te ncf'ked for ident if lection'. 

THE CLE.iii; Marked for identification Petit icnor *3 
exhibit 3 ‘ 1 , 

(Little I'lcsk book of Mr, ilindelfnan with pencil 
nototionn is received end mcr'red on Petitioner's 
exhibit 3^ for* identification.) 

filh C0U:1T; Have the parties as];reed on the emount 
chr.r«:eeble for the. use of the boat up to- the 27^1 yeero? 

Mil?, L'ESTEI'I: Uo to the 27^ ycar.s, yes. 

THE COrilT; You mey pr-:ceed, Mr. Jaffe, bot the 
Court wo'jld renlmi you that; f-r the 2 ?^ years we have 
to have an enunerctor and denor.^nater, and there is no 
way fron the inJ’orneticn which has been sulcnitted th :;-: 
far to orrlve at cny rrtio, cne the lew says it has 
to be urea ori?'irrtly, end that has been conr.trued to 
be rnor'c then hjif. 

MR. Ji^PPE: '.-.'ell, our contention Ic thnt durln:* 
the year — well, let's trice ' 63 , wiiich in a 27^1 year, 
we elcici that the ;rT».> .nt oeducted I'or.loat expense:!, 
•i’9il^7.25, that CD a result "'f l>a-/itu* cxocncU'd thes'O 
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I, 
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E'J 


s.irs, i.r'i u.:or: Ln ^315,066.33 thpour:; 

'•^71. Ihir. ''-•y \io ell oT it lecounc some oi’ then*? 
per'plc will st:.ll l.rit)t' in matter’s .onrj sens of the 
niett.erf, c^^ppit ^iMrrplctclv cloned, no that oil the 
feen have not a*? <'ct heen collected. 

THE COU.’.T; Yes, but the oueation isn't whether 
as a result of takinr: one client out on the boat-- 

MR. JAFf-’E: (Interrupt inr ) Series of cllentn. 

THE COURT: --the ta.xpayer reali-rea a fee of 
a specified ar’'^unt.. The cucstion is whefuer or not 
more than hrlf of the time t^he boat \ipf> bt;in<' uned- 
soleTv f-tr businosa i>*inone's . . 

MR. J/PFE: It isou" contention that the boat 
was used o hundred percent o^ the time for burincEo 
purposes. You will notion here in one particular 
^Jchibij that even the crev.' inen* — 

MR*; IvEfTEN: (Interr :ptii.':) Your Honor 

THE COURT; (Interruotinij ) The Court isn't ro Ln," 
to be influenced by oruuments . 

j 

THP. l.'iri.r.r:C: i testified that no member of my 
family pertioirated on the })oat. 

TKK CObl^T; That doenn't mctin it can't be used 
for purposes other than .|ust business, J..rt because 
your family wasn't there. 

THE WIT.'JKUf : i can -nly rive y^ur Honor mv testi- 


1 


rt 
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1 ^ 

i 

^ ‘1 
.1 

,1 

m-niv , .'iriil » d ■' li;'’e-t he re:'* 

•’dr. as to th.c 

1 ' 

number .'f 

•• .1 
' 

nooplc . 

• 

• 

#• i 
• » 

II 

1 

* !• 

1 . 

1 , 

THE Crt!;{T: L rn-iane t 

oat you enjoy 

•olnr; cn it 

_y'''i'»r.el f . do yju not? 



' *! 

t| - 

THE '.-.'iThEi'f' : i enjoy 

nractlcinj lew 

, too, your 

i 

» 

1 

Honor, 



. 1 

• 1 

1 

•i 

V/here ere the sucricry 

sheets? 


• i' 

•!i 

1 

THE COUHT: Those are 

Ln evidence. 

Proceea , 

■' '1 

II 

proceed . 




ni r 
...) ^ 


There is only one way Z.-y ao it: i'll let you ! 

i 

. I 

proceed in your own wr.y and i will decide the ca55e. ■ 

THE i:.'iTMFrS: The thin.'; that indicntes the extent 
of uae os your H'^hor well knows-- * j 

I 

THE COUdT: (interrupt itvy) Vbell, let me exolain '' 

oie thinr to you: When wc ~et , into the 'ti’TU yeers we ’ 

are dealinr; with none than lost a texonver's testL'rnnv. 

I 

N ■» reflect Lon on vour vorncity or intenrity, | 

THE V/iTHKCC: That 'c .stortin.* with ' 63 , your 

Honor? 

THE COUKT; Yes, V.e Wf.nt to see time, placer, 

I 

records, whet was done, and 30 forth. Then we alno. | 

in order to ret t he' denominator, we have to seo what i 

I 

the boat wan doin-* the it»at ''f the tine. I 

THE WlTf.’Ei'l': in *03 our records indicate tne I 

I 

uae on IS different wcokondn-- i 


45 * 
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'"liK (into rP'Jpr. irii; ) Lot. mo or.k you thLr • 

I 

to t :: the p 'Int; PLd y'^ii rcoe the ho.it In 19o?? : 

Till-: •.•.iTi;”::'; Vor. . : mn. 

TKK 'Ji.'iKT: rreny times? 

ThV^ V'iTIiKf’.'' : *)h, i couldn't tell. That wes not 

. ! 

a Bermuda year. That's an even year. I couldn't {;ive i 

I 

your Honor a precise numher, but certainly It would be-- 
THE COIIHT: (interrupting) Were you up to the 
Lsrehmont Hrce week? 

MKS . ATKINS: I con do that. I con tell you 
what he raced and what he uldn't. 

THE COURT: You're not on the stand, 

THE V/ITNESw': It’ yoj hava that record, just ^ive 
It to me. 

MRS, ATKINS: I don't hove It with me, but L 
can pet It. 

THE ViITK'K.SS: I would r. ev oor.olblv four. fl'?e, 
six times that *'onr. You see, we don't 30 in Lorchmont 
•race week because that's a buoy race. This is an ocean- 
poinp craft and we po on the distance races mainly. 

Like we had the Vlneyr.rd race that year, '63 
i don't think we went to atlantis, 

THE COURT: Did yu po Couth on the Southern Hccinp 
Circuit? 


THE W1TN^:SS: Not in ' 63 , 
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THK C'''uKr; Wy cope to 'G^; wbot ubout '64? I 

THh V. : '04, I thLnlc vie did [jo to Eerpuoo | 

in '64, so thct there would be mo**e races In '64, j 

fcy the o&T.e token there were also more — a greater ! 
number of oeoole entertained in '64. i 

I 

! 

THE COURT; Let me ask you this: You have a j 

facility, Mr, Hnndelman, which you say primarily is i 

an off-shore racinp; croft? 

THE WITNESS: 1 said she's an off-shore boat. 

She's a 36,000 pound boat, We don't go in Long Island 

j 

Sound, It has changed a gre'at deal. The weather is 

I 

pretty light. j 

You mentioned the Larchmont race week, and I 

I. 

tried to point out why we didn't go in that. That ^ 

I 

would be a nice thing to go in if you had a light boat. ' 
THE COURT: When you take guests out- in the boat 
do yor have a crew all the time? j 

THE WITNESS: No, I handle the boat myself, 

THE COURT: Alone? 

THE WiTI.'ESS: Yeo, People always like to pull 
on a rope, trut I con handle the boat myself, 

THE COURT; Proceed, 

i 

THE WCTNKSS: The only time I use an employed crow,l 
your Honor, is like at Newport, some place where X»m ! 
brinring aboard people for vicwin}; another race, and the "j 


_.X. ■- 
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idee, o:’ nervLnr uririlcj all day icn't-- 

TWE CuuKT: ( Interrupt In'*) How many is your 
onnal orew wnen ycj are raoln.'^? 

THE iiTNEf-E; Hacin.;^? 


THE COLfHT: 


Yes . 


THE WITNESS; Eirht people. 

THE COURT: Who are they? 

THE WITNESS: Woll, they vary, your Honor. 
THE COURT: Can you mme them? 

THE WITNESS: These ore unpoid, of course 
You mean the names of some of them? 


THE COURT: Yes. 


THE WITNESS: Oh, you have to give me a moment, 
your Honor. 

Well, I'll take my current one and that will re*- 
fresh me a little bit. 

THE COURT: Let's get bock. Are any of these 
names that appear on this list- of guests names of your 
crew? 


THE WITNESS: Let me answer it this way: Th- re 
have been a few crew members who have also brought me 
buninesr, yes. 

TOE C()UHT: Lot me ante you, on those lists of 
guests there — 

THE WITNESS: ( Interrupt Inr) This fellow oometlme^ 
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crowoU. '..ci-l'.or.i’ter; no lui.; jrewed on the boat, ho 
went Into the oict^i’C bos incus. We Cot a little 


.. I* 

• • .» 

« 

buy incus; it didn 



• li 

one --no. That's i 

3 

' 


jL'isted, Just one i 

il 

* 

■i 

1 

year '6!^. 

|! 

V i! 

■» 

THE COUNT: 

:.3 

:i 

THE WITNESS 


THE COUNT: 

,1 

ii i' 

•» ^ ^ h 

h 

of it? 

u •! 


t • 1 * 

THE WiTIIESS 


THE WITNESS: All the crew is unpaid anyway. 
THE COUrtT: They are crewing for the pleasure 


THE WiTIIESS; That's ri'::ht ,3ir . So they're 1 

' . : 
really puests. I've had doctoru, aviators, people . 

from all walks of life as crew. They're not pi’o- j 

» 

fessional sailors. 

THE COUtlT: Your cour.aerl started out with the 
allegation that this boot was c-.ed solely for business. 

i 

Now the court realises that you achieve a certain amoxut ■ 

• * I 

of recognition as a result of any cup race or nermuda j 

« 

race or somethinr, li»«e thfit. That is not what the 
law meann . It is not an ndvcrtiainp connection. 

THE UITi'iE:5S: I'm not mentioninij that. Wc have 
a ureot deal of advert isement . I'm not mcntionitir: 
that at all.' Hut take even the lerrouda race, i think 
Mra • Atkinn Tjontioneu the other day thot one of the 
orew memt'cru on that has resulted In the largest cose 
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we ticve ll) t,i.C 'rrir;©. 

Hroouinluii I’yctoma. «e 



Tl.iil’Q o Mi*, './entibe rt: 
(.;ot a very rubstentioi 


of ‘ 

I 

I 

retainirij: • 


fee oneJ we iicve a very lon-e claim pend inr; in New 
03 0 rcaulc of that. 


Crleercj 

I 

» 


Now when you entertain, it's Just as entertcinin., ' 
to a crew member who happens to like that sort of thinij, 
and you set up a rapport with that man and that's how j 

you get his business. That's what I did in this in- * 

I 

stance. That's ail my use of the boot was. I was ‘ 

constantly attempting to invite those that i thought 
were prospects. You can't hit it a hundred percent, 
hut the batting average here seems to be pretty good 



t 

f 

•I 

'i 



and improving all the time. 

That included both the IJ.mited number of races 
and particularly on these weekends. 

How you've here men that are heads of large 
companies. I^hStice, for instance, Mr. Distal's name 
appears here. He's head of Bantam Books, and director 
of National General. It has resulted' in very, very 
substantial fees over the years, 

Here's a Mr. iCutner from Chicago. Probably that 
name is familiar to your honor as a lawyer out there, 
Who brought in a very--a couple of subotantlal fees. 

Each one on thin lint— well, 1 shouldn't say 
each one on this list --and I'm looking at Exhibit 31 — 
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but a rubr. tent Lai nuT.bor out of the oner listed on 
I'*;<hLblt :1 vjocs" in these other sheets with the 

• 

RDeciric ti:!.e and aviount -of trie fees that they paid 
to the office, oo that we iiave ii two ways, ~e not 
only hove the fact of the people entertained, but 

• 

mere than i;0 percent resulted in fees but that the 
fees resulted from these people vnere very substantial 
in comparison to the expenditure, 

THE COUilT: L.’ell, I was hopinir you wouldn't 
mention that, Mr, lirndclman, Vecouse-- 

THE LITNEES'; (interruptinc) i'vcdone sometl.inr 

wron?;? 



( 

t 

1 

! 

) 


I 


I 


I 


I 

I 

I 


1 

I 

1 


THE COURT:-* — in Icohint” your' returns I added 
them up here for a year end a half, Mr, Handelman, and 
I must con,';radulate you as to your survival, As I 
stated previously, talcing your returns for I96I through 


196s 1 come up with an average taxable income of 


$3,200 a year. 


THE 


V.'iTNEES : 


U»'ll, your Honor, we're tallcing 


about — to simplify it-- 

THE COURT: (interrupting) Lot's take 1965 ; 
when all of this ohould bear fruit, it shows that you 
had a net profit of $6«l82 from the practice of Ic^, 
That's not enough to run the Vont on. 


X don't think the net profit, your 
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- - [23j ! 

4 

5 .n tho fi.-u-c. Tho "rr.-::: in '65, for exc-ni'le, ! 

t 

•••••on rver’ ; 300 , 000 . K-w there tire many fartors tiiat I 

‘ I 

1 

e lit er , Lrt '■) r.rmeth Lrii* '.'here you rricy --certainly it'n 
no new 3 that coinnanlen that take in a substantial amount 
•of money nonetimor have an even more substantial Iona. 

But if there flr'irt’s hove increased to the point where, 

I 

as I'm now able to point out to you, the '65 fipire 

i 

was over $300,000. j 

4 

THE COIIHT: Now, do you have that exhibit, Mr. ! 

! 

Jaffe, there which Mr. Hrndelman soys is taken f^om • 

1 

the little black book? ' 

' I 

MR. JAFFE: Yes, sir. ' . j 


THE COURT:- *Do you object to*that suLJ ct to your ^ 


rlc;ht to verify it from the black book? 

MRS, «<E^. PEN: «o'd like the little blacic bock 
admitted *n evidence, 

THE COURT; Mark that. 

THE Is-ITNKSS; It's been mariced as Exhibit 3-4, 
your Honor, 

MRS, S.ESTKN; Identified but we'd like it marked 
in evidence , 

THE COURT: Exhibit 3 ^ win be admitted and the 
summary the roof . 

Does that have an exhibit riumbor? 


THE(LKHK: Yea, yoiip Honor. That's 33, 1 lelicve,~| 


I 


I 
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Tii'*. »• i^^v it doesn't hevs o runier 701 . 

MK, i'll siive you another one, a*-'kRrox ! 

! 

copy, hf.r-'e in the clepK's copy 'hand inf: ) . 

THE V/ITiTC'J: Thin is 31,. that *3 32, this is 33, j 

and that will Tr 3 ^ ( ind lent inr ) . • | 

i 

f'lHi , JiESTKNj We would like the record to reriect, 
your Honor, that we have no way of checkinr thess feer. 
Into hln bank ntatement to oscertein whether or not 
in feet they did come in, 

THE COUHT: The court realizes that. The erhibit 
merely nurnortg to be a record of a .njrmary of whet's 
in the black took, which the witness has in turn testi- 
fied is a nummary of the fees he collected. 

Now, I don't know that it makes it any' less rimts- 

N 

slble whether he put it in the bank or in a safe cepes i'-j 
box, dees it? 

HRS. WESThN: That's a nuestion, your Honor, 

THE COURT: I mean I'm ankini; you, is that rif’ht 
or Isn't it? • . . 

MRS, UFJSTEN: ’Well, I would assume that he received 

• , 
the money he -could put It Where he pleased. 

I do have a nuestion to ask- your Honor os tc whether 

there ptcord"i of lees received were ccntenporaneously 

prepared with the rcsclnt of the fees? In other wrrdn, 

if the wltnonn received a fee In would the entry 


’ I " 




It 

'1 

I • li 


l'> j! 
H 

V. i! 




hov*^ "'^clr Lr I >61? 

Tlil-: V.il’.M:.;.': Tuat's i would rrako that 

myf’ol *■ my r'OfV'r’U * . My Kocratary I'oes tv the 
dep-'-lt r.llr^r, in mcKins; any oi* her records. But ny 
record*:?, which 1 keep for ny purposes, I've always don*, 
this Tince 1 p'-acticed low, in this little tlack book 
which I keep in my desk. In there I record them as I 

f 

receive them to r^et some idea as to how badly I'm dolnr 
as I r*o alonn. 

MRS. WKISTKN: /tnd the year of receipt? 

THE WITNESS: Mot only the year but the month and 
the day. 

THE CeWT; Mr. Jaffe? 

MR. JAKPK: That will be all. 

THE COURT: i\ny further questions you want to ask 

* t 

the witness? 

MRS. WESTEM: I have a few. I want to make sure 

s 

Mr. Jaffe is finished. 

THE WITNESS: This hasn't been marked yet. 

THE COURT: it's in evidence. Exhibit 33 is the 

summary, exhibit 3^ is the black bock. 

MR. JAFFE: Yea. 

• • 

THE COURT: Do you have any further testimony 
you want of this witrosr? 

M!l. JAFFE: No. x think that will cover It, 
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I 

•* I 
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TliPI COUKT; Y'-j ray oror.s -examine , Mrs. Wen ten. 
^*HS . V/Fi-'l’liiN: Thanlc y t'n , your H 'nor. 


CHC'rG-KVAMIIiATICM hY i.Ei'TEN; 

C This toet , Mr. Handelnan, is a ^6 foot saillnp: 
yawl? A G8lltn,:» sloop. 

Q Do you still own it? i. Yes, I 

still have it. 

Q . When did you acquire this one? 


10 i' 

iJ; 


!i A I think around 195^^* if memory serves me. 

0 And how many would it have oleepinR accommodst ionr 




I : 


I • 

!i 

i 


I' for? A Six, unless they liked each 

! 

other very well, then it would be 12,' 

You say that in racing you viould require a c 'ew of 


about eight people? 


Eight people. 




17 !l 


C And you soy that didn't have e crew when you took 
j| people nailing yourself?* A When I :ake 


1’5 


I people out for the weekend o" for a day's sail or something. 


19 




an cveninr sail, I don't need a racing crew. You see, when 


a 


ijyou nay eii:ht peepic, four people arc aleepinr and four are 





working and when" you're handling racing gear it's different 
than the gear that you're using when you're cruising. You 
don't use very much noil on a boot like thot when you're tclcini| 
people nut for a comfortable noil. When you're racing, you're 
trying to kill yourself and it requires a lot-- 
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Lnr ) isn't U dan.Tiorous to take 0 ''-*rlc 


! 

ii out 

;i 

to sen 

viith no errv/ in o 

boat of that size? 

4 

1 

i 

/ • 

First 

of all, rr.y i. ray 

this; You don't take them to 

- 

1 

• i 

sea 

. Lonn 

i~land round io a 

sec but you don't take them 'ut 


1 

• 

1 

in 

f • 

a hurrierne and vou don't 

take then across the Atlantic. 


1 

/• i 

> 

You 

don 't 

take them to iermude, I wouldn't attempt to take 


? 

■ 1 

anyone to 

Bermuda by myself. 

■ 

4 i 

i 

1 


Q 

But you did sail 

, 

yourself in Bermuda durir~ some 

i 

ii 


of 

these periods of time? 

A No. Eernurta 

' « 

* t ' 

'.0 j 

v;e ' 

d only 

;^o to race. 



1 



• 

1 

1 

1 f- 

‘ ' i 

1 


G 

I nee. And you x/ 

you would have entered about 


II 


five or six rases in each of these years? 


I . ' 


'fes, yes. - - 

0 /»nd can you r;ive us an idea of the time that In 
requii’ed for a race, from t^^e time you herein to prepare for 




LV 


I \ 


ly 

s’O 

v'l 

•< 

i4 


I the race until the time you return to your moorinc? 
A " don't know what you necn by "prepare." 

f* VJhy don't you tell us. A 


:o’: 


I prepare in the sorinr; and you have your boet ready. If it's 

i . ■ • j 

j’o race arotjnd Stratford Sholl it cay take overni-ht. in othe^ 

i I 

words, if vo!i started out at sometime in the late oftomron, | 

** I 

or noon time, depending on the wind; you micjht start in the i 

* 

I 

norninr: and take you until the next day to finish or yru 
k mi-.-ht start in therrmin-: end finish before midnirht the next 
Jdnv , y'^ j see. It *3 a wind thin- which I cennot predl.-tt Ir. 


/ 
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' j f.dvnv;-:-. h-v.- ion': It'- ‘.o tclce. If you f^o in tie ! 

1 ! Vlneyn'tl nono it v-in nc.;<c o wholo v.-ccicencJ. That's onr- tliet 

I * 

! ro«n MO t) -ottno ; lyi npounu too Vineyard Li.-htship ’ 

ij and lianic. That's thr lorn'ont race v»c liavc on the Sound. I 

•' 'L others are all siiort, ove’'ni;:ht races. 

Ii . j 

'' I ^ And vjhcn you participate in these races do you 

♦ 

stay end porticlpotc in the repratta os \<ell? i 

; ■ ' 
•' A They usually hove a party, if that's what you moan, a i 

!j 

’* :• rende?:v-Ms <>r a party or somethinp; where you socialire. 

^ -hen ere these races crencrally held, durlnr what ' 

.1 ; tlBie of Hie year? A Moos of the diatarsJ 

'• ' 1 
; races recur in the early sorin':, in other w.-.rds. in rr ' 

t 

June. There's very lit'tle rac:.ns in July and Au<?uot. Then 

* . I 

• I there- may be some J.n September. • 

, ® o'.’e they held rn wee'/ends rr durinr; the 'weelc' 


i t’hen are they held? 


Usually they ere 



I held on a Friday over Saturday or scnctLmes on a Saturday o/er 
•* • 
! Sunday. 

, . ■ i 

Q t'ouid you have raced in the Heiinuda race in 190^7 ' 

I • - * I 

in 19oi4 I think I did, yen. it's either '6^4 or *66, and 
I I've been In each one of them ever since. Of course, I raced 
I In then many veers before that, too. 

C How Ion.: does that take, that race? 

A . Four to ‘’Ivc dayn. 

I 0 Are there any preliminary pivnorotionn that: have to 


I 

I 
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A i:rt*ct ci',;:.i. . 


“ I ^ ■..’hat klnfl .)t' «uip :a d” you hove to do'/ • ! 

'i .. i 

• .1 - * 

I: /• ’/''u tiave uo rno’.co jui'e that your boat is in perfect siiape» 

Ij ' ' t 

! Y'mi have to rr'fare n':rc that your purnns ore all reedy. Y'-ii 

s .. ■ 

' ‘I hove to have the ncccr.aerv — there's a renuirenent of equipn^ent, 

:! ! 

.! safety e'^uipment thet you have to have aboard, your radio. 

ii . 

ti 1 

• |! direction finders hove to be in shape, your wind instrun^ents , 

li . ; 

, i; 

'' il and all those thinrs . ; 


|l C /.nd would you have entered the Vineyard race in 

!; each of these years, ' 63 , '6^, '6^? 

11 

'! 

i! A Yes, I think so. That's ore that occurs around Labor 


Dry. 


MR. JAFFE: If your honor please, 1 think the 
respondent is tryinij; to determine the use of the beat 

on a tiiise basis, little realizing that we have stipulated 

» 

/ I 

before :;hot the crev'f sometimes-- j j 

THE COURT: (Interrupting) You haven 't /stipulated 

; 

/ 

thet at ell. I've tried to point out to you on severfjl 

• t 

I 

bccoslonti, Mr. Jeffe, that without the denominator here, 1 

why I don't see that we can possibly pret anywhere in the j 

f 

27H years. * • . j 

N'*w we've yot to have an enumerator and a denomino- 

I 

I 

tor. in other wornio, unless you really hove o loi: showLni 

I 

how many dayn, how many hours, and so forth that the boati 


was in ure and how many of that total was in use for 


»v 
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bURln»^rr. and morv/ wpj Tor pleasure, I don't sec ' 
that there i.; any ^oy v.-c can meet the test here. 

THK have done that, your Honor, 

'we have the number of deyn. 

TH1£ COURT: I haven't seen it. In fact, your 

I 

counsel has .lust objected to Mrs, !i.'esten attempting I 

to elicit that informaticft. | 

THE V/ITI.'ErS: I thinlc you should let her elicit 
it, but we do hove the days listed when r:uests were 
entertained on the boat. 

I 

THE COURT: But, can you tell us, for example, 
when you were n^inr? to race down the Southern Circuit 
when tlie boat left New YoriC, how many days it was en- 
t'oute, how many days it was down there, how many days 
it was corrinr: back, because a trip like that presunably 

! 

Is not a business trip. ! 

I 

THE VilTNESS: Well, your Honor, that's for pleasure. 

( 

Let re answer that this way: First of all, the Southern: 
Circuit thlnp:, that is a later year, , I 

THE COURT: I'm Just usin?' that as an example, 

( All I am soyinr, Mr, llondclrion, is that we do not have ! 

• I 

in this record, and i don't know that you have either, 

I 

the borir. upon which w^ can hove an enumerator and a i 

• denomlnotv^r with pcnpect to the ryU yearn. | 

T 

THK WITKKSS: Your Honor, mey i answer that? i 


I 


-/ . 


- 139 - • 




THK 


cii'rrr: 


THK 


rn Lt 

Tl^iE COURT: 


0°J ! 

It it", inn't thorc, my hands are tied, 

I thini: It is, your Honor, and I'd 
'/ to provide whetever-- 
(Interrupting) Todby was the op- 


portunity, Mr. -Hondelmon. 


TilK l7ITNI*,Si>: Let me say this: You mentioned 

if you took your boat Couth, and your Honor can well 

! 

realize that we can do some substantial entertaininp; 
down there, which i've done in subsequent years. Now 
to say that it's pleasure to take it down, no. You 
have to. ret it down there if you're roing to do the 
entertaining, it is not a pleasure. 

THE COURT: "The primary reason to take it down 
la to race it? 

. THK WITNECS: The primary reason to take it down 
in the Southern Circuit, i take it primarily there for 
entertainment and I do down the'^e about six races. 

That's all they have, it takes a great deal of work 
to take it down because 1 have to take it down in stages 
mysell , with one person, go down the waterway and ret 
It d''wn there and get it moored, get it in shape. 

Then i invite people weekends. 

Pop instance, Chrlotmas weekend i had people down 
in Daytona. I only wan able to i:et the coat aa far os 
that and i took them to Vero Ek^och. After this next 
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THi-: Cl UntcprictHnr:) You took the boat to 

'/epo ! enoh? 

THK ViIT.'.'lCrS: Thct'n ri~ht , sir. 

BY MRS. k'ESTSN: 

C* . Wc? this durin=: the winter months? 

A Yes, I'm talkinn; about this year, 

^ These are ni:{ races in addition to whatwould be 
the summer rases? 

THE COURT: There is no inlet in Vero Beach, is 
there? . ' 

THE EITNErS-:- I say we p;ot as far as Vero Peach, 
your Honor, went inland to Daytona, we went ou: 
subsequent to Deytona, same Iji at Cape Canaveral and 
went from there to Vero, then inland to Palm Beach and 
then down to— out at Palm Beach to Lauderdale and Iliaml 
and around to Tt, Petersburg, The boat is now in Bt, 
Petersburr, 

Now, that's the cnore oart, rjettinr; it to where i 

I 

you wont to entertain. As I say, the only entortaininr 
ao far this winter on the boat was durlnr; Christmas 
week, I will nubcrouently dn some more weekends with 
, it in the e''mlnr; c.uple of months. But that Southern 
thinn Is on oddLtionol use of the boot. Normally you 


I 

I 






ii' 
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hcvo ton r-^rd -Aeckoridr. Ln Iho r initner because, an I've 
poin-etl c'lt. , you do the outrittin.-T in the early spring, 
It'u o-^ld. That; when you also have a few of these 
races. In r:av the first race starts and there are no 
races di.irinrr the summer, end that's when you do your 
entertaininp;. 

Then it lays there all week on a mooring or on 
the dock and you. don't necessarily use it for anything 
during that period, unless you hod somebody up for 
cocktails ore night if it happened to be a nice night 
or something like that. That's how yju use the boat, 

Tosoy going down with it is a pleasure, 1 can 
only say, your Honor, it's a pleasure 1 could forego. 
It's a £*reot chore to get it down, and if I didn't 
think it was a profitable thlnr to do I wouldh't be 


doing it. 


DY Mils. yK.STEN; 


Mr, Hendelman, how long have you been sailing? 


When did you tei-in to sail? 


Sometime in 


the ' 30 's. 


So you've been nailing— so you ore quite on expert 


sailor by this time? 


So, they soy. 


0 Hove you won some of those ro^es? 

^ Yea, i have, Includlni' winning in the Bermuda and others. 


• ■■ 


o 
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C Ar,6 who^e do you kcoo your boot durinij the off 

j seenon? D' you d'^ok It rt a yooht cluh? 

!' 

It 'a docked at Ci’ry Inland at til tirr.es, winter and 


A 


nummer, unlei^s it'n a winter that it hcopeno to r,n south. ^ 


9 y\nd during what period of the year e;enerally would' 

ii " I 

it be dooiccd? A Well, you misunderstand. Dociced 


ji means tied to a dock. What you mean is when is it hauled out? 


y 

•I 

lu 

n 

u. 

»• • * 

i • 

i.j 

IS 

17 

IJ 

i'J 

>?0 

■il 


I: 


I 

® / Well, you haul a boat out--| 

it used to be that everybody hauled out richt after i-abor 
1| 1^8 y J now they stay a little later, but most people haul out 
sometime in October, Usually, all insurance requires you to 
be hauled out by November 15 or November 1, depending on vour 
-j policy. 

ij ■ 

j 0 Then when is it returned to the water? 

•j A Then usually it’s returned to the water May 15, 

0 And during the summer do you haul it out of the 
Water and moor it at the same place, in the same general area 
I A You don't haul it out. You Just tie it to the dock. 


9 ' 


It's a big process 


2 ;» 


0 Okay, A 

to haul this out of the water, 

0 And you say that, generally speaking, with the ; 

I 

one exception that you named in your testimony, the crew, your^ 

i 

racing crew did not consist .of your clients, they were not 
your clients? A 1 saia that a numbei 

of matters resulted from crew members, but I said— i pointed 


I 


*■' - lil3 - 




■If. 


I Tit thot -ne venv Ur-o j.of-r come from this Propulalm ' ! 

ryatemo. «hlch la a propeller mnnufacturer desienlne campany. 

And that hapoenod to te a man «ho crewed and went to i.^pda ' ^ 
With rae on one occ anion, too. ' 

® crew merrters f:eneraUy? ' 

A Well, an X say, they vary. Hr. Wendtere. I've haa Mr. ' 
Viallacer— I’m Just refreshinr my rsooUeotion from the list 

here-Kr. Hor.eyman, a man with General Electric; Prank Baron, 

John Rainy. , 

! 

I 

Walt a minute. I have a whole list of names of different 

people that I've had. Bill Dichter. Peter Crawford, E:bhy ‘ 

Coolson-a man from the arbitration society and you probably 
have seen his name arod.-ld, secretary to It; A1 Constantine- 


l.-J , 

1x1 


^rom? A Ti- 

1 i*ofn my telechonc 

director of friends and crew members. This la Constantine, 

I don't know If It appears In here, but he had crewed for mo 
and In the post year he's been responsible for about ?C5,0C0 


C. . (Interrjptin,;) May I ask what you're readlr..; 


in feen . 


When did he orev» for you? 


I 

A Ke crewed for me within the last two years. 

So.jer Carlson, Alan Pally, Tom Coyne, ' : 

Vou see, the. reason I read yon no many names when •.•ou'ro ' 
loTclnr for only rlitht. It's not el«ht bccauae one time one ' 
ruv can no and another time he can't, fn you drew on ticse -f 
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\ . 

• t- * 


f: 
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tier Novon, hort I^rotie, H ncyrrr.n I rr^entioned , Bill aiendcn, 
I' Mhom fvr pnner*-.nlnei end vjhe ijm since also become a crew 
|. member nnd b.ns I’er.ultecJ in r.orr.e fees; Bob Lemlcin, Doctor 
' J-Jrrnv LLeblich, .'Icwton Kirkland, Mike Kotekme" 

!! _ ' i 

I Doctor Lin^colf, v.'ho bao resulted in some I'airly good fees, 

f 1 

I 

.{ Jim Kceob.an, Jone Kacado, Jim Meehan, Kenneth McDonald, Hod • 

I . ■ ■ ' 

Ollinger, Paul Heasreau. John Rainy I think 1 mentioned before, 

^ jl Bob Sheppard, 'Mfltcr Clack, «endberg I mentioned, Peter 

Ij Vitale, Steve WersavM, Ed Wyper, Gordon Zearn. 

1 1 •! * 

r That's about it, that's about the list from which I draw 

' .1 crex'i members from tine to time. ' • . 

'^S. t'ESTErr:' Your Honor, I think I have no 
#» * - » 


; ’ 

■ :i 

I J 


1.. i 


i: 


i 

b. 
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further questions of this witness with respect to this 
is!sue , 

•• 

Tro COURT: Any further questions, Mr. Jaffe? 

MR. JAPKE: Yes. 

REDIRECT E.X/MifUiTION BY MR. J>,FPE: 

C Mr. Hf-ndolman, you read a list of names and names 
without their esroclation is rather meaningless. Could you 


• t Ij , 

— || apeciiy some of those names as to what cemponLes they are 
I connected with? They are crew members but they are aloe 
connected with certain companies who are pospitle oourcer* of 


•* bun Incas, are they not? 


5 
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Dd 1 

r-ni.". .-.•Mf.T;*:!'!: ir’ l:r ' r to testify in that 

vein, we wo-ild cr.k hl:f> to state specifically when these 
peoiile went. 

THE CUU;^T; lie didn't drew his crew from his 
clients with one exoeotion. 

1 

THE WITI.'Eijjv: I didn’t sey that, your Honor. | 

Let me make that clear. j 

' t 

THE COURT: I think, Mr. Hnndelman, this whole ! 
line of testimony indicates the reasons why Section 274 ; 
was enacted and the difficulty of complyinc with it ’ 
Mitho'.it appropriate records. i think that's the problem 
vie are faced with here. 

THE WITHr.SS: Your H''nor, i was being very accurate. 
I said that substantial foes, with the exception of 
Lendbem, I'm talkinp; about fees runninn into excasa I 

I 

of $15»000, hIO.OOO, came from people mostly who were 

I 

entertained, nnJ that some fees of a lessor amoun; i 

t 

f 

came I'rom certain crow merntera. j 

One I referred to was-- • j 

THE COURT: (Interrupting) Let me interrupt you, j 

i'!r. Hcndelmcn, and maybe you can explain S'methinr; that ! 

I 

has putnlcd the court since my experience probably lies 

in n difforrnt area; but wijon you speak of substantial ! 

^ i 

fees, for example, from the year 1963 you show t310,522.87; 

tnen you showed paid ot:t to other lawyers $200, 33 J. | 


< f 


I 


w 





So that when you're talklnf: about a aubstantial fee, 
the proportion that you keep may be relatively amall. 

Is that right? 

THE V/ITNESS: Thst's true. That's what I pointed 

■out to your Honor that a company may make millions of 

dollars and end up with a deficit. 

THE COURT: That's not usual in the practice of 

law. Youts is a rather unusual situation. 

THE WITNESS: I am basically a litigator, your 

Honor. 1 do have quite a few referrals. At you know 

in pur. profession, we do j)a 7 _referrals , So the r^ross 
«» * 

doesn't hove --well, it has a refle'ction on net, 

THE COURT: On that basis you pay out more than 
fifty percent, ^a that customary.? 

THE WITNESS: No, I don't think so, your Honor, 
THE COURT: That's what the figures show, Mr. 
Handelman. It shows takiig in $310,000, paying out 
$200,331, roughly two -thirds. 

MRS. WESTEN: Mr, Juffe, may we. see what you're 
showing your witness? 

MR, JAFFE: Yes, it's on the sheets there anyway 
(exhibiting to Mrs, Westen). 

ffflS • WESTEN? Stand back here and ask him a 
question. That's a leading question. 

THE COURT: Mr, Jaffe, when it Is your turn to 





L^ce-<^ttLral tiKcfisriin, 
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re-examine yoo may come back. 

The basic problem the Court has in relating the 


operation of the boat to the business is the relatively 

V 

low yield from the business. In other words, on the 


$300,000 in ^ross f^es in 1965 you recorded a net profit 
of $6,182, That's half of what It costs to operate the 
boat. 


THE WITNESS; Yes. 

THE COURT; If you sold the boat and did half the 
business you'd be better off, according to ray figures. 

THE WITNESS; Except if you compare the cost of 
the operation of the boat with reference to that, it's 
low. There may be some other places where there should 
be some economies, but I don't think there's anything 
in the statute that soys you c«n only use a facility 
If you can demonstrate that you're having a profitable 
operation. 

THE COURT; No, but it was you who brought that 
question up, Mr. Handelman. You opehed up that line 
of inquiry, I was .lust trying, again, to point out 
to you how I 'needed on enumerator and a denominator. 

THE WITNESS; I pointed it out in a different 
•sense, I think what I'ra pointing but. is sound. That's 
why we ran this thing down to 1971, I testified the 
other day, your Honor, that it takes time to develop 


f t 

■'"y-.v f ' 


■ b ^ ' 
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these thini^s end we hove a clear picture here that 
from these people, entertaining: over a period of time 
in the past, there has come a flow, and I have provided 
your Honor in this exhibit with totals which demonstrate 

that, numbTir one, the cross has increased as the years 
go alcng-- 

THS COURT: (Interrupting) The problem I see, 

Mr. Handelman, I believe you had a boat cose with the 
Tax Court once before, didn't you? 

THE WITNESS: That's right,- sir. 

THE COURT: This Isn^t the first boat case,, but 
the pMblem I see is that «hilo you are very persuasive 
and Just about trying to get me eonvinced, I look at 
the figures and the net never changes. 

THE WITNESS: You know*, your Honor, I may be 
ateallir the money, as the implication was on that 
$^ 0,000 check, which we now discover wasn't even made 
out to me, but the ficures are increasing and they 
are very substantial. Like, for instance. 1971. like 
the proof of the pudding beinc in the eating, is that 
these fees, -these substantial fees in I970 and these 
aubstontial fees in '71 which are reflected match up 

*»ith the names of tho people that were entertained 
way back in ihgi and 1962. 

-■ 5. - 

THE COURT: Maybe you should have. a forwarding 
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Ittwyer'r. rjhoiv; in the ccst of. mcintaininc; the boat. 


1 

I 

2 

. THE V/ITNE3S: It's e great idea, your Honor. 


! 

I 

1 

3 

• • 

THE ColJHT: The problem X see Is out of $300,000 


i 

4 

you had to pay $200,000 to the fellow that sent the 



5 

business in. Then it wasn't the boat. It was the guy 



6 

yon were paying the $200,000 to, wasn't It, that 



7 

should get credit? 


i 

) 

1 

3 

THE WITHERS: I'd have to see--! don't think it's 

j 

t 

1 

9 

In that proportion. 


1 

1 

10 

THE COURT: You can argue that in your briefs. 


11 

j 

Do you have any further questions. Hr. Jeffe? 



12 

MR, JAFFE: No other questions, your Honor, 



13 

THE COURT: You have 6o days. 



U 1 

THE WITNESS; Your Honor, when you speak of 

1 


13 

1 

enume'^ator and denominator I take it that you want 




to coDpare the boat costs-- 



17 

THS COURT: (interrupting) Not cost, the useage. 



18 

THE V/ITNKSS: To the gross of each year? 



19 

THE COURT: No, the total useage. It's the 



20 

business useare to the total useage. 


\ 

21 

THE WiTNFilS: That- appears in the other sheets 



22 

we are giving to your Honor. Obe only thing you have 



23 

to remember on that Is that you can't look at 52 



24 

weeks in the case of a boot focility. 


i 

1 

1 

1 

t 

£S 

THE CCURT: The court realizes that very well, 

• * • 


1 

i 
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olthoup:h It’ you'po movlnf; the boot to Plorido and 
Bermuda-- 

THE V/ITIIKSS: (Interruptlnr; ) That *3 only in 
the pest few years. 

THE COURT: I thiri<tt was in the years I noticed 
it went at least as far as Palm Beach. 

THj 7- WITHESS: I think the first year would be 
'65 or '66. 

THE COURT: Anyway, I would recommend, Mr. 
Handelman, for the future that you do make a very, 
very precise log of the movements of this boat. 

Vtithout an enumerator and denominator I don't see 
any w^ of quaiy’ylnr for_primqrv use^... 

THE WITHESS: Well, these diaries show the 
dotes, your Honor. You can't do more than that. 

If you take a ten or even a IS-'^eek — 

THE COURT: (Interrupt inr;)’ I think you have 
been on other boats and you know precisely what I mean, 
Mr. Handelman. If you don't want to take my advice, 
you can strupiqle with the next Judpe that takes the 
next case. , This is your, second boat case and I'm not 
charp:inp you for this advice. 


Give us your brief dates, Mr. Clerk. 
60 doyn or 45? 

MRS. WKSTEN: 45. 



50 

THE COUKT: Lrt'a have. that date. 

• THE CLERK: Those dates, your Honor, are March 
20 and April 19, 1972. 

THE COURT: In accordance with the rules, the 
main briefs will be due concurrently on March 20 and 
the parties will have until April 19, for a reply 
thereto. 

Case is closed now. 


(Certificate of Reporter omitted] 
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T.‘ C. Memo. 1973-57 

UNITED STATES TAX COURT 

PHILIP HANDELMAN and ESTHER HANDELMAN, Petitioners 

V. COMMISSIONER OF INTERNAL REVENUE, Respondent 

Docket No. 491.3-67. Piled March 7 , 1973 . 

Thomas P. Dougherty , for the petitioners. 

Marion L. Weston , for the respondent. 

. MEMORANDUM FINDINGS OF FACT AND OPINION 

QUEALY, Judge ; Respondent has determined defi- 
ciencies and additions to the Federal income tax of 


• ^ p -.e.' ’ 
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the petitioners 

as follows: 

Addition to the tax 

Year 

Income Tax 

Section 6653(a) 1 

1961 

$ 5,654.87 

$282.74 

1962 

37,192.35 

.. 

1963 

42,249.J3 

.. 

1964 

1,588.03 

- 

1965 

2,758.78 

- 


As a result of agreements or concessions made by 
the parties, together with the failure- of the petitioner 

2 

to present any proof with respect to certain adjustments, 
the remaining questions for decision are as follows: 

(1) Whether the amount of $95,000 received by 
the petitioner in connection with the purported sale 
of stock of Graphic Arts Exhibit Building, Inc., con- 
stituted ordinary income or the gain from the sale of 
a capital assat. 

(2) Whether the petitioner's are entitled to claim 
deductions for expenses incurred in connection with the 
maintenance and operation of a 46-foot sailing sloop 
during the taxable years 1963 to 1965, inclusive. 

1 

All statutory references arc to the Internal Revenue 
Code of 1954, as amended, unless otherwise indicated. 

2 

It is presumed that petitioners have conceded 
those adjustments not settled by stipulation or to 
which no evidence was addressed since they have the 
burden of proof. 

» 
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FINDINGS OF FACT 

Some of the facts have been stipulated. The 
stipulation of facts and exhibits attached thereto 
are incorporated herein by this reference. 

* Petitioners are Philip Handelman and Esther 
Handclman, his wife.^ Their residence at the time 
of the filing of the petition herein was in New 
York, New York. The petitioner is an attorney at 
law, licensed to practice in the State of New York. 

For the taxable years ended December 31, 1961 
to December 51, 1965, inclusive, the petitioners 
filed joint United States income tax returns with 
the district director of internal revenue, Man- 
hattan District, New YofV , on tiie cash basis method 
of accounting. An amended return for the taxable 
year 1965 was filed on March 14, 1966. 

On or about January 20, 1961, peliitioner caused 
to be organized under the laws of the State of New York, 
Graphic Arts Exhibit Building, Inc., (hereinafter referred 
to as "Graphic Arts") for the purpose of erecting and 

3 : ^ 

Esther Handelman is a petitioner herein solely by 
virtue of having filed a joint return with her husband. 
Hereinafter, references to "petitioner" are to Philip 
Hande Iman. 
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leasing space in a building at the site of the New 
York World’s Fair 1964-1965. A total of 200 shares 
of stock of said corporation were duly authorized. 

In June 1961, the petitioner entered into an 
agreement with Thomas R. O’Connor (hereinafter 
referred to as "O’Connor"), providing that O’Connor 
was to be employed by Graphic Arts in exchange for . 

advancing working capital in the amount of approximately 
$100,000, with the understanding that he was to acquire 

t 

some stock in the corporation. Following this discus^- 
sion, O’Connor contacted the petitioner and offered to 
purchase all of the stock of the corporation. 

In the ensuing negotiations, O’Connor acted on 

> 

behalf of himself and of his partner and financial 

backer, Joan G. Van do Maele (hereinefter referred to as 3 

"Van de Maele") . 

During 1961, Van de Maele paid the petitioner 
$25,000 which was reported as ordinary income from his 
legal practice in the petitioners' joint Federal income 
tax return for that year. 

In December 1961, it was agreed upon that O'Connor 
and Van de Made would purchase certain shares of the 

■ ' ■/ 

c 

I 

f ' '-ji: 
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Stock of Graphic Arts from the petitioner. Van de Maele 
thereupon executed two notes, dated December 8, 1961, 
payable to the order of the petitioner on June 8, 1962, 
in the amounts of $50,000 and $17,000, respectively. 

At the same time. Van de Maele executed a note 
payable to one Dr. A. Alfred Solomon in the amount of 
$48,000 on account of the purchase of additional shares 
of Graphic Arts stock. 

On February 20, 1962, the sum of $30,000 was 
transmitted to the petitioner by Van de Maele through 
the Banco Credito de San Juan, San Juan, Puerto Rico, 
and credited to the account of petitioner's wife, 

E. M. Handelnan, 295 Madison Avenue, New York, New 
York, at the Chemical Bank New lork Trust Co. By 
bank check dated March 26, 1962, Van de Maele paid the 
petitioner the additional amount of $40,000 which was 
credited to his account at the Chemical Bank New York 
Trust Co. 

« • 

. On or about June 8, 1962, the two notes payable 

to the petitioner in the amounts of $50,000 and $17,000, 
respectively, and the notes payable to Dr. Solomon in 
the amount of $48,000, were duly presented for payment 
and were not paid. 

% « 

>s 
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Thereafter, by an agreement dated June 13, 

1962, between petitioner and O'Connor, the terns of 
the* proposed sale of the stock of Graphic Arts were 
modified. O'Connor and Van de Maele executed an 
additional note in the 6unount of $59,000 payable 
September 14, 1962, to the order of the petitioner. 
Pursuant to the agreement of June 13, 1962, payment 
of the prior notes aggregating $115,000 which were 
then in default was to be made on or before June 15, 


1962, in exchange for 63 shares of the stock of 
Graphic Artf*. Upon payment of the additional note 
in the amount of $59,000, the remaining 25 shares 
of said stock would be delivered to O'Connor. 


In the interim, the stock was placed in escrow 

pursuant to the following agreement; 

IT IS HEREBY AGREED by and between 
THOMAS R. O'CONNOR tlir First Party, and 
PHILIP HANDELMAN, for himself and others, 
as the Second Party, as follows; 

1) PHILIP HANDELMAN renresents 
that GRAPHIC ARTS EXHIBIT BUILDING 
INCORPORATED (hereinafter called 
"GRAPHIC ARTS") is a duly organized 
and validly existent corporation 
under the laws of the State of New 
York, and further makes those repre- 
sentations set forth on Exhibit "A" 
annexed hereto. 



1 


\ 
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2 ) The First Party for himself 
and in representative capacity, is 
indebted to the Second Party in the 
sum of ONE HUNDRED SEVTNTY FOUR 
THOUSAND ($174,000) DOLLARS, repre- 
sented by four (4) non-interest 

■ bearing promissory notes in the fol- 
lowing sums: FIFTY THOUSAND ($50,000) 
DOLLARS; SEVENTEEN THOUSAND ($17,000) 
DOLLARS; FORTY EIGHT, THOUSAND ($48,000) 
DOLLARS and FIFTY NINE THOUSAND 
($59,000) DOLLARS, the first three of 
the above cited notes being presently 
in default, and aggregating ONE HUNDRED 
'fifteen THOUSAND ($115,000) DOLLARS. 

3) The Second Party will deposit 
’ with AUSTIN GREY of CHEMICAL BANK NEW 

YORK TRUST COMPANY, as ascrowee, 
eighty-eight (83) shares of the capital 
stoclc of GRAPHIC ARTS , duly endorsed 
in blank v:hich shares shall be released 
by said escrowee in accordance with the 
terms of Paragraphs "4" and "5" hereof. 

4 ) In the event that said three 
notes in the total amount of ONE 
HUNDRED FIFTEEN THOUSAND ($315,000) 
DOLLARS are paid on or before June 15, 
1962 said AUSTIN GREY will delivery 
IsicJ sixty-three (63 shares of said 
eighty-eight (88) shares to THOMAS R. 

O,' CONNOR, or his designee, and will 
continue to hold in escrov; twenty- 
five (25) shares pending the payment 
of the note dated June i3, 1962 pay- 
able September 14, 1962 in the sura 

of FIFTY NINE THOUSAND ($59,000) 
DOLLARS. All voting rights v/ith 
respect to said twenty-five (25 shares 
shall- be exercisable until an event 






159 - 


[= 8 -J 


of default shall have occurred under 
the aforementioned note , by the Second 
Party, and the First Party shall 
deliver to the escrow agent an irrevo- 
cable proxy covering the period from 
the date of payment of the three (3) 
notes referred to in Paragraph "4" 
hereof to the earlier of September 14, 

1962, or the payment of the FIFTY NINE 
THOUSAND ($59,000) DOLLAR note referred 
to above. 

5) In the event that the full 
amount of said three notes totalling 
ONE HUNDRED FIFTEEN THOUSAND ($115,000) 

DOLLARS is not paid on June 15, 1962, 
the escrov;ee shall return all papers 
and documents to PHILIP HANDEL^IAN. 

6) In the event of none-payment 
Isic] of said FIFTY NINE THOUSAND 

($59 ,000) DOLLAR note, at its maturity*, 
the »»scrowee will return the said twenty- 
five (25) shares to the Second Party. 

Dated; New Yor)<, New Yorlc 
June 13, 1962 

/signed / 

Thomas R. O'Connor, First Party 


Philip Handelman, Second Party 
The notes referred to in paragraph 5 of the 
agreement were not paid, when due, and by letter 
agreement, dated July 6, 1962, the petitioner and 
O'Connor extended the date of payment until July 11, 
1962. There were no other dhanges relating to the 
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June 13, 1962 agreement. None of the notes were 
paid when due , and the escrow was thereupon ter- 
minated and the stock returned to the petitioner . 

On or about March 14, 1963, the petitioner 
delivered certificates representing 104 shares of 
the capital stock of Graphic Arts to the Bankers 
Trust Co., as escrowee. The receipt for those 
shares, dated March 14, 1963, provided that upon 
notification to the escrowee of the consummation 
of a loan in the principal sum of $500,000 by and 
between the Exchange Bank & Trust Co. of Dallas, 

Texas and Graphic Arts, the Ban}‘.ers 'Jrust Co., as 
escrow agent, would deliver to the petitioner a check 
in the amount of $150,000, and to one Raymond Barger 
a check in the amount of $10,000 and would forward to 
the Exchange Bank & Trust Co. of. Dallas, or its 
designee, the 104 shares of the capital stock of 
Graphic Arts. The payment of $150,000 was intended to 
satisfy the three notes held by petitioner in the amount 
of $126,000, together with an additional $24,000. 

By receipt of the Bankers Trust Co., dated 
March 20, 1963, the escrow arrangement and time for 
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payment were subsequently extended to March 25 , 

. 1963. There were no other changes relating to the 

arrangement expressed in the receipt of the Bankers 
Trust Co., dated March 14, 1963. Both receipts 

I 

provided that in the event the loan transaction was 
not consummated, the stock certificates were to be 
returned to the petitioner. The loan agreement was 
not completed, the payments were not made and the 
escrow was terminated. 

Thereafter, in April 1963, the petitioner 
I initiated an action in the Supreme Court of the 

State of New York, County of New 7ork, against 
Van de Maele and O'Connor to recover on the promis- 
sory notes, the amount of the additional payments 
provided in the March 1963 escrovM , and the amount 
of certain disbursements, allegedly incurred by the 
petitioner, which Van de Maele anl O'Connor had 
purportedly agreed to pay. 

By order dated December 7, 1965, the Supremo 
' Court of the State of New York, County of New York, 

granted the petitioner's motion for a summary judgment 

on the promissory notes. The Court further ordered, 

i 
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however, "* * * that any judgment against the 
defendant JOAN G. VAN DE MAELE will await the 
final • determination of the issues with respect to 
her claim of payment by unpaid and past due advances 
made to plaintiff, * * The Court further denied 

the petitioner's motion for a siimraary judgment and 
severed the action with respect to his alleged claim 
for an additional $24,000 arising from the March 
1963 escrow agreements. The suit against Van de Maele 
was finally discontinued by agreement between the' 
parties in April 1970 upon the payment by Van de Maele 
of $89,50C, at which time petitioner delivered to 
the buyer certificates evidencing 64 shares of stock 
of Graphic Arts. 

Pursuant to Section 203-A of the Tax Law of New 

York State, Graphic Arts was dissolved by proclamation 

of the secretary of state published on the fifteenth 

day of December 1965 for nonpayment of taxes since 

December 31, 1961. 

« 

During the years 1963 to 1965, inclusive, the 
petitioner owned a 4 6- foot sailing sloop named Chee 
Chee V. The petitioner incurred expenses (including 
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depreciation) in connection with the maintenance 
and operation of his boat, in the amounts set forth 
below: 

1961 $3,857.00 

1962 6,395.89 

. 1963 9,107.25 

1964 6,849.87 

1965 12,255.88 

In computing his taxable income on his Federal tax 
returns for such years, the petitioner claimed the 

I . ^ ^ 

above expenses as a business deduction. 

i 

The petitioner is a long time sailing enthu- 

V 

siast, having begun to sail sometime in the 30 *s 
and having gained recognition as a sailor by winning 
the Bermuda race and others . The petitioner raced 
his boat, in fieveral well known races each year, 
including the Bermuda race and the Martha's Vineyard 
Race, /.t such times, vario».s members of the crev; 
were either clients of petitioner or were possible 
sources of business. 

. The petitioner maintained no formal records 
showing the guests entertained on the boat. However, 
in his office, petitioner maintained diaries and 
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telephone records from which schedules were prepared 
showing the occasions upon which petitioner enter- 
tained persons on his boat from whom or through whose 
efforts petitioner obtained legal business. 

For the taxable years 1961 and 1962, the parties 
have agreed that 60 percent of the expenses incurred 
in the maintenance and operation of the boat were 
allowable as business expenses. The petitioner has 
substantiated a similar use for the taxable years 

t 

1963 to 1965, inclusive. 

OPINION 

The principal issue remaining for decision, as 
stated in the notice of deficiency, is whether cer- 
tain paymsnts aggregating $95,000 received by the 
petitionee "in .connection with a contract to sell 
certain sparer* of Graphic Arts Exhibit Building, 
Inc., is taxable as ordinary income." At the trial, 
the parties made certain concessions with respect 
to "the taxable years in which such payments shall 
be deemed taxable , and the Court will be governed 
thereby. By reason thereof, we are concerned solely 


with the characterization of the income received by 
the petitioner rather than the year in which such 
income should be reported for tax purposes . 

The facts are not subject to dispute. It appears 
that in 1961 the petitioner obtained a concession to 
erect a building for the graphic arts on the site 
of the New York World's Fair 1964-1965. He organ- 
ized Graphic Arts for the purpose of erecting and 
leasing such building and set about to obtain the 
necessary funds. He offered O'Connor, a former 
client, the role of "promoter" with the understanding 
that O'Connor would be given an opportunity to 
acquire ' stock in the corporation. O'Connor obtained 
financial backing from Van de M^ele and, acting on 
her behi If , undertook purchase of the stock of the 
corporation . 

• During ".he years 1961 and 1962, Van de Maele 
paid or advanced the petitioner a total of $95,000 
and gave the petitioner notes aggregating $126,000 
on account of such agreement. 
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At various times, the stock of the corporation 
was placed in escrow to be delivered to O'Connor 
and Van de Maele upon payment of the notes. Efforts 
to complete the sale continued until March 25, 1963, 
when the last extension for the payment of the notes 
.expired and the stock which had been deposited in 
escrow was returned to the petitioner. Promptly 
thereafter, petitioner filed suit against O'Connor 
and Van de Maele and was granted a summary judgment 
for the amount of the notes . 

While respondent argues in his brief that peti- 
tioner has failed to prove that the cash payments of 
$95,000, the characterization of which are in dispute,- 
related to the sale. of the stock, there is no basis for 
such argument. Petitioner's account of the transaction 
is fully supr-orted by the decision of the New York court 
in a' related case filed by petitioner, as counsel for 
Dr. A. Alfred Solomon, to recover on the notes given to 
Solomon by Van de Maele. Solomon v. Van de ‘Made , 

250 N.Y.S. 2d 772 (Sup. Ct. 1964). The notice of 
deficiency is predicated on the assumption f-at the 
payments wore received in connection with the sale of 
such stock, but arc taxable as ordinary income because 
no sale was ever consummated. 
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Where a contract for the sale of property 
provides that upon a default by the purchaser the 
seller may keep the property and any amounts paid 
thereunder as liquidated damages, such amounts have 
been held taxable as ordinary income. Presumably, 

*this on the theory that there has been no sale but 
merely the payment of damages. See Harold S . Smi^, 

50 T.C. 273 (1968) , affirmed per curiam 416 F. 2d 
573 (C.A. 9, 1969), and cases there cited; Meyer 
Mittleman , 56 T.C. 171 (1971). 

On the other hand, where a sale has been com- 
pleted and subsequently the buyer, being unable to 
pay the oalanoe due, agrees to return tlie property 
to the. seller in discharge of his obligation to pay 
the balance, this Court has held that the amounts 
previously paid nevertheless constituted gain from 
the sale of a capital asset. Alvin B. Lov/e , 44 T.C. 

363 (1965) . See also: Myers v. Commissioner , 287 
P‘. 2d 400 (C.A. 6, 1961), affirming a Memorandum 
Opinion of this Court; Binns v. United States, 254 
F. Supp. 889 (1966), affd. 385 F. 2d 159 (C.A. 6, 1967) 
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Renegotiation of the terms of the sale does not 
change the character of the transaction. Harold 
Wener , 24 T.C. 529 (1955), affd. 242 F. 2d 938 
(C.A. 9, 1957) . 

It is clear from the record in this case that 

the petitioner was at all times ready and willing 

to deliver the stoclc sold to the buyers upon payment 

of the notes . Under the laws of New York governing 

4 

this transaction, it appears that "Unless a different 
intention appears, * * * 

Rule 1. Where there is an uncondi- 
tional contract to sell specific goods, in 
a deliverable state, the property in the 
goods passes to the buyer when the contract 
is made and it is immaterial whether the time 
of payment, or the time of delivery, or both, 
be postponed. [N.Y. Pers. Prop. Law, sec. 100 
(McKinniy 1962) ] 

See Rosenzweig v. Salkind , 158 N.Y.S. 2d 522 
(Sup. Ct. 1956) , reversed on other grounds 169 N.Y. 

Supp. 213 (Sup. Ct. 1957), affd. 183 N.Y.S. 2d 82 (1959). 


4 . 

Art. 5, N.Y. Pers. Prop. Law (McKinney 1962) 
repealed by section 10-102 of the Uniform Commercial 
Code, effective September 27, 1964. 
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Therefore, the ownership passed upon payment of 
the cash and execution of the notes, leaving peti- 
tioner with nothing more than a vendor's lien. 

See N.Y. Pers . Prop. Law, section 134(1) (a) (McKinney 
1962) ; Newman v. United Distillers Co., Inc. , 175 
N.Y. Supp. 176 (Sup. Ct. 1919); Rosenzweig v. Salkind , 
supra . However, we need not go that far. As we 
view the facts in this case, the respondent is in 
error. Petitioner, at all times, was attempting to 
complete the transaction. There was no forfeiture. 

When the purchasers failed to pay the notes when 
due, and after the expiration of each extension or 
new escrow set up by the petitioner, the petitioner 
could elect either to take back the si-.ock and call 
the whole deal off or to file suit on the notes and be 
prepared to deliver the stock to the purchasers. See 
N.Y. Pers. Prop. Law, Sections 134 and 144 (McKinney 
1962); Solomo n v. Van de Maelc , supra . See also 
Doyle's Main Motors v. Davis , 118 N.Y.S. 2d 867 
(Sup. Ct. 1953).. 


■r 
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If petitioner had elected to terminate the 
agreement f not only would his right ultimately to 
collect on the notes be jeopardized, but he might 
be called upon to refund the cash payments which 
had been received by him because "a provision for 
liquidated damages is never read into a contract 
by implication * * People v. Condor of Americas, 

Inc. , 252 N.Y.S. 2d 619 (Sup. Ct. 1964); see also 
Winke Iman v. Winkelman , 203 N.Y. Supp. 63 (Sup. Ct. 
1924); cf. Pirman v. Kurtz , 45 N.Y.S. 2d 508 (Sup. 

Ct. 1943) . '•* * * (Rjecission can be effective only 

by retu:.*ning or tendering back the consideration 
received.” Gilbert v. Rothschil d , 280 N.Y. 66, 

19 N.E. 2d 785 (1939), and cases there cited. 

Obviously, it was to the advantage of the 
petitioner not to claim a forfeiture but rather to 
proceed with the collection of the notes, in which 
event the petitioner would have to be prepared to make 
delivery of the stock. It is immaterial that when 
the litigation was finally settled the time for 
erecting the building at the New York World's Fair had 


— 
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expired and the stock had become worthless. The 


fact that the buyers were forced to bear that 
risk confirms our conclusion that the sum of $95,000 


received by the petitioner constituted a long-term 

gain from the sale of a capital asset within the 

5 

meaning of section 1222. 


During the taxable years 1961 to- 1965, inclu- 
sive, the taxpayer maintained a 46-foot offshore 
sailing yacht "Chee Chee V." The parties agree that 


the cost of maintenance and operation of the yacht 
during the years in question was, as follows; 


1961 

$ 3,357.00 

1962 

6,395.89 

1963 

9,107.25 

1964 

6,349.87 

1965 

12,255.88 


5 

■ Sec. 1222(3) provides: 

(3) Long-term capital gain. — The term "long- 
term capital gain" means gain from the sale or 
exchange of a capital asset held for more than 6 
months, if and to the extent such gain is taken 
into account in computing gross income. 
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For the taxable years 1961 and 1962, the parties 
further agreed that 60 percent of such costs were 
properly deductible by the petitioner as an ordinary 
and necessary expense within the meaning of section 

162. 

For the taxable years 1963 to 1965, inclusive, 
the respondent has disallowed any deduction on account 
of the agreed upon costs on the ground that the peti- 
tioner failed to comply with the requirements of section 
274(a) and (d) with respect to the maintenance of 
records relating to the use of the yacht. 

Insofar as material herein, section 274 provides; 

(a) Entertainment, Amusement, or Recreation. -- 

(1) In general.— No duductLon otherwise 
allowable under this chapter shall be allowed 
for any item — 

******* 

(B) Facility. — With respect to a facility 
used in connection with an activity referred 
to in subparagraph (A) , unless the taxpayer 
establishes that the facility was used pri- 
marily for the furtherance of. the taxpayer's 
trade or business and that the item was 
directly related to the actiV’e conduct of 
such trade or business , 

and such deduction shall in no event exceed the 
portion of sucti item directly relented to, or, ir 
the case of an item described in subparagraph (A) 
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directly preceding or following a substantial 
and bona fide business discussion (including 
business meetings at a convention or other*' 
wise) , the portion of such item associated with, 
the active conduct of the taxpayer's trade or 
business . 

(2) Special rules. --For purposes of 
applying paragraph (1) — 

(A) Dues or fees to any social , 
athletic, or sporting club or organi- 
zation shall be treated as items with 
respect to facilities. 

(B) An activity described in sec- 
tion 212 shall be treated as a trade or 
business. 

* * * * * * • * 

(d) Substantiation Required. — No deduction 
shall be allowed — 

• (1) under section 162 or 212 for any 

traveling expense (including meals and lodging 
while avray from home) , 

(2) for any item with respect to an 
activity which is of the type ger.erally con- 
sidered to constitute entertainment, cunusc- 
men^, or recreation, or with respect to a 
facility used in connection with such an activity, 
or 

(3) for any expense for gifts, 

unless the taxpayer substantiates by adequate 
records or by sufficient evidence corroborating his 
own statement (A) the amount of such expense or other 
item, (B) the time and place of the travel, enter- 
tainment, amusement, recreation, or use of the 
facility, or the date and description of the gift, 

(C) the business purpose of the expense or other 
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item and (d) the business relationship to 
the taxpayer of persons entertained, using 
the facility or receiving the gift. The 
secretary or his delegate may by regula- 
tions provide that some or all of the 
requirements of the preceding sentence shall 
not apply in the case of an expense which 
does not exceed an amount prescribed pur- 
suant to such regulations. 

With respect to the question whether the facility 
was "primarily" used by the petitioner' for the purpose 
of "entertaining" clients and others who might be 
instrumental in forwarding litigation to the petitioner 
in furtherance of his business, petitioner submitted 
a list compiled from his office records showing the 
names of various guests entertained aboard the yacht.. 

In a substantial number of instances, the petitioner 
testified with respect to the relatiorship of the 
named individuals to an actual or potential source 
^^ti 9 ^'tion. While the petitioner did not account 
for all occasions on which the yacht may have been used 
by him, in our opinion such records were adequate to 
meet the test of primary use with respect to the facility. 
LaForgo v. Commissioner , 434 F. 2d 370 (C.A. 2, 1970), 
reversing 53 T.C. 41 (1969) ; William F. Sanford . 50 
T.C. 823 (1960), affirmed per curiam 412 F.,2d 201 
(C.A. 2, 1969), certiorari denied 396 U.S. 841 (1969). 
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Having met the primary use test with respect 
to the facility, it then becomes necessary to 
determine the specific amount or cost which the 
petitioner is entitled to deduct as a business 
expenditure under section 162. 

In this respect, the actual amounts expended 
are not in question. The parties have agreed 
upon the costs of operating and maintaining the 
yacht during the years in question. For the most 
part, these were general expenses which can only be 
chargeable on the basis of the ratio of business use 
of the facility to its total use. In the mind of 
the petitioner, it was all business. With that, we 
must disagree. We are satisfied, however, that the 
petitioner has substantiated his righ*; to the deduction 
of not loss than 60 percent of such costs for the 
taxable years 1963 to 1965, inclusive. Our conclusion 
is buttressed by reference to the fact that this was 
the basis agreed upon by the parties for the taxable 
years 1961 and 1962 in the absence of the more specific 
I requirements of section 274 with respect to the maintenance 


t 
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of records. While it must be admitted that a more 
precise result could have been achieved if petitioner 
had kept a formal log, comparable information supplied 
from contemporary records is an acceptable substitute. 
LaForqe v. Commissioner, suora. 

J I 1 ^ ' ' » ■ * 

The respondent determined that an addition to 
the tax for negligence or intentional disregard 
of rules and regulations was due from the petitioners 
under the provisions of section 6653(a) for the taxable 
year 1961. That determination is presumptively correct 
and in the absence of evidence from the petitioner to 
rebut it, we are constrained to sustain the respondent. 
James W. England, Jr. , 34 T.C. 617 (1960); James S . . 
Reily , 53 T.C. 8 (1969) . 

To reflect concessions made by the parties, and 
the conclusions reached herein, 

icision will be entered 
under Rule 50 . 
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Respondent's Computation for Entry of 


roRM 3611 

iREV. MAR. 19731 

uecislonj 

INDIVIDUAL INCOME TAX 

. 

statement sd--:dlle 

1 

NAMt 

Philip Kandelr 


TaXAOlE years ENDED 

Pan and Esther Handelman 

12/31/61 


12/31/63 

TAXAS'-E INCCM' 3 R AJJUSTEO GROSS INCOME AS 

Shorn in 

Q RCTL'RN as FILED 

r~l preliminary letter dated 

(2 statutory notice DATED Juno 30, 1967 

$23,749.08 

$76,752.62 

$84,033. 37 

INCREASeS tDECREAStSt IN »N.:OMEr .itluc^cd 

e^tancdtcn *%f v 

(a) Ordinary irccrie 

(b) Lonj; term c-pitul gain 

(c) Boat 

(d) Othar prcr.otlcn and entertainment 

(e) Dnprc-ciatlon 

(f) Rent 

(g) Office expense 

(h) Medical experse 

(25,000.00) 

12,500.00 

(462.60) 

(1,067.67) 

(1,028.15) 

(300.00) 

(523.83) 

(70,000.00) 

20,000.00 

(2,878.15) 

(600.00) 

(95,000.00) 
11,341. 11 
(5,464.35) 

(1,031.89) 

TAXABLE INCOME AS REVISED CR 

ADJUSTED GROSS INCDVE AS REVISED 

7,866.63 

23,274.47 

(6,121. 75) 

s 

• 

3 

a. 

a 

0 

u 

X 

< 

TAX 

1,550.66 

6,524.30 

Norn 

TAX SURCHARGE 




TAX PLUS SURCHARGE 

1,650.65 

6,524.30 

I'one 

LESS: TAX CREDITS 

Dividends Received Credit 

41.41 

51.10 


subtotal 

1,609.25 

6,473.20 

None 

ADO 

SELR-CmmlOVU-ENT tax 

216. CO 

225.60 


TA 3 I rnOM rccomputikc prior year 

INVE^^MCNT C*^rO*T 




TAX liability 

IBK^SSB 

6a698.80 

None 

liability previously assessed 

1,224.37 

221.46 

None 

DEFICIENCY j 

' 1 

$ 600.88 

$ 6,477.34 

None 


Addition to titx for negligence 

Section 6633(a) - 5X 30.04 


rroAqi mi-mt o» t 




• •(TrnfML nrvticiii; scmvici 




9 ^ l»»« vn 
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INDIVIDUAL INCOME TAX 


statement sc-ti 


TAXAOLE years EN3EO 


Philip Handeltnan and Either Handclman 


TAXAPlC INCOME OR AOiUSTEO CROSS INCOME AS 
SHORN IN 

("1 RETURN AS RILCO 
L3 RRELIMINARY LETTER DATED 

statutory NOTICE DATED Jutie 30 » 1967 


INCREASES lOECREASES' IN INCOME. niracArd 

Ytrt’W •»#«*« s'/ilrm V 

(d) Proaotional and entertainnent axpenae 

(g) Office expenoe 

(h) Medical expense 


12/31/64 


12/31/65 


$7,867.43 


(4,109.92) 

(600.00) 

(188.38) 


$16,535.38 


(7,353.53) 

(220.59) 



taxable income as revised or 

ACJUSTSO CROSS INCOME AS REVISED 


TAX SURCHARGE 


TAX PLUS SURCNARi.E 


LESS- TAX CREDITS 


Dividends Received Credit 


SELE-EMPLOVMENT t/x 


TAX ERCM RECCMRUT.NG RRIOR YEAR 
investment credit 


TAX LIAOILITY 


liability RREVIOL'SLY assessed 


OEElCiCNCY 


2,9$9.13 


494. 6C 


15.38 


479.22 


259.20 


8,961.26 


1,591.48 



1,591.48 


259.20 



. 73 . 8,42 1 1 , 850.68 


109.28 


$ 629.14 


910.33 


940.35 
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Philip Handcltaan and Esther Handelman 


Statement 


. Yenro Erded D" ce’nb^r ?1. 19^1 

to Djeenbor*" il. l.'OJ. I nciv^lve 

Explanation of AdUistnenta 

f. (h^ The Trx Court determined that the procceda of the sale of 
.tock^fonttuit.?; Uns-t.n. capital tala. To glv. .Elect to th. Eotejclnt^ 

(a) ordinary income ia decreased, as follows! 


Year 

12/31/61 

12/31/62 

12/31/63 


Amount 

$25,000.00 

70,000.00 

95,000.00 


(b) Lonc-term capital gain io incrcaced at follows (1953 capital 
sain la reversed): 

Capital 

^ear Ano^tat Cain rjd'.»etlon Het Anyjnt 


12/31/61. 
12/31/6: 
12/31 /S.'i 


$25,000.00 

40,000.00 

11,341.11 


$12,500.00 

20,000.00 


$12,500.00 

20,000.00 

11,341.11 
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UNTTF.D STATF.S TAX COURT 

PHILIP HA:TD1:LM\N and FSTIIER 1IA^'DEL^L^N, ) 

) 

Petitioners, ) 

) 

V, ) Docket No. 4913-67 

) 

COMMISSIONER OF INTERI^\L REVENUE, ) 

) 

Respondent. ) 

DEC IS ION 

■ Pursuant to the opinion of the Coui*t filed March 7, 1973, 
and incorporating herein the facts recited in the respondent's 
computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is no deficiency in in- 
come tax due from, or overpayment due to, the petitioners for 
the taxable year 1963; 

That there are deficiencies in ir.come taxes due from tlic 
petitioners for the taxable years 1961, 1962, 1964 and 1955 
in the amounts of $600.88, $6, 47/. 34, $629.14 and $940.35, re- 
spectively; 

That there is an addition to the tax duo from the ptti- 
tioners , pursuant to Int. Rev. Code of 1954 , § 6653(a), for uhe 
taxable /ear 1961, in the amount of $30.04. 

(Slcuedj Ailliaa H. ;-,ealy 
Judge. 

Entered: AUG ^ ^ 1973 

♦ * * • * * 



J 


- Ibl - 


It i.*? hereby stipulated that the foregoing decision is in 
accordance v.’ith the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision v/ithout 
prejudice to the right of cither party to contest the correct- 
ness of the decision entered herein. 


/s/ Thomas P. Do u rrhertv 

Counsel for Petitioners 

;(Sgd) LAV.-Ri:!:cs B. GIBBS - EHH 

LAWRbiNCE B. GIBBS, 

Acting Chief Counsel, 

Internal Revenue* Service. 


! 

I 

I 

I 

I 




182 - 


r*:: rr/t- j 


Piiii.i? r.mi 


Uf'fT'n 

me j 

I ILL J 


1973 Kcr/ 13 PM 3 f;:' 


Pcti tloncri-/-)pc lloca, ) 

) 

) l;ccIcot ITO, 4513-67 

cc:;Mirsioi?cr. ov Rr.vr:ii;j!:, j 

RcHpcntIcut-/ppf:lli!nt , ) 


noTTcn or f- 


MoCice jr. hereby jfven Chnt Llie Coraipo loner 
of Intcrniil .ievenue hcrc*t»y r»ppc*t.lc to the Unltcu 
Jourt oi /ppec.lu for the ieconci Circuit 
fro.n dii! cccf;,ion of this Co\u*t cntorccl in tl;e 
fibovc-ci-.ptio.irii nroccciilnj; on the ICth ciny of 
/^ur.ust, 1973, 

At. the tir'.w* tha toj.peyocr, filed tlmlr peti- 
tion Mith tlv.* ley Court coukin:; o ceucLcrmiiuitlon 
of tlsexT tay. llcoJllty, ti»cir rcultlcnco wnu in 
Now York, Now Y'^rk, /iccordinijiy , proper venue 


- 183 - 


I 


j 

i 

I 


f 


E 2 II 


I 


for I'cviow oL tlivi T.'r: Convc'ii c^’cjyjon At, in t!jc 
Uni tcci fiTitcg Courf: of /vppoi. L.i for ch? Cccond 
Circuit , 


I 

1 


Scc^ I\ Ct.::..i.iun * 

Asolst.'inL I'.ctornoy Cr^norclX 
Dopcrtucnt oi Jacticc * 


J 


I 

i 

i 



^Ah. 


<r'^> 


\.'in ' '•l:.‘r 
Ctiief Ccur :;oi 
Intern:! 1 I’sC venue Tcrvi^cc 


oy (:ou;i::!i:l: 

I Clirle J. i;ay 
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CERTIFICATE OF SERVICE 

It is hereby certified that service of this record appendix 
has been made on opposing counsel by mailing four copies thereof 

on this /_ 7 _ day of April, 1974, in an envelope, with postage 

prepaid, properly addressed to him as follows: 

Robert Trien, Esquire 
360 Lexington Avenue 
New York, New York 10017 
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' 2 , 


^YER POTHWACKS, 
Attorney . 
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